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P-R-O-C-E-E-D-I-N-G-S 1 

 (10:00 a.m.) 2 

CHAIRPERSON JORDAN:  Interesting 3 

day here.  It appears we are just going to walk 4 

down, at least for the first three cases.  Mr. 5 

Moy. 6 

MR. MOY:  Okay.  So the first 7 

application on deck then would be 18803 of 8 

Christopher Ornelas.  I think I pronounced 9 

that name correctly. 10 

This is a request, Mr. Chairman, for 11 

a special exception for a three-story rare 12 

addition to the existing one family row 13 

dwelling, under Section 223, not meeting the  14 

lot occupancy requirements under Section 403, 15 

at premises 625 South Carolina Avenue, S.E. 16 

CHAIRPERSON JORDAN:  Okay.  Thank 17 

you.  Please identify yourselves. 18 

MS. FOWLER:  Good morning.  19 

Jennifer Fowler, of Fowler Architects. 20 

MR. ORNELAS:  Good morning.  Chris 21 
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Ornelas. 1 

MS. ORTIZ:  Good morning.  Maria 2 

Ortiz. 3 

CHAIRPERSON JORDAN:  Okay.  Did 4 

you give your witness cards to the court 5 

reporter, that's been done? 6 

MS. FOWLER:  Yes, we did.  Thank 7 

you. 8 

CHAIRPERSON JORDAN:  All right.  I 9 

think we, pretty much, understand this project 10 

and I don't think we need to hear of a full 11 

presentation. 12 

I do have some questions I need to 13 

have addressed, one of which is, I don't 14 

understand how the representation's been made 15 

that the addition will not cast any shadows on 16 

the property to the east. 17 

I don't understand, with the 18 

property being to the west and the sunrise in 19 

the east, that it's not going to get this 20 

shadowing effect. 21 



 
 
 6 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

That's one thing, I think, I need to 1 

hear.  I don't know if the Board, what else the 2 

Board may want to drill in with the Applicant. 3 

I think we understand the project 4 

clearly, we understand what you're doing, so we 5 

don't need to hear, or see all that, or see the 6 

design, I think the design is pretty 7 

straightforward.  Anything else the Board 8 

needs to hear on this? 9 

MEMBER HINKLE:  No, Mr. Chair.  10 

That was my one concern is, you know, we did 11 

receive letter from the adjacent neighbor, 12 

which is my Exhibit 27, regarding the impact of 13 

lights, so if you could focus on that, I'd 14 

appreciate it, please. 15 

MS. FOWLER:  Sure.  Right, so we 16 

did send the plans to the neighbor, back on July 17 

1st, and we did finally hear back on Wednesday 18 

evening last week, which also -- 19 

CHAIRPERSON JORDAN:  So you sent 20 

the plans -- 21 
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MS. FOWLER:  We sent the plans July 1 

1st. 2 

CHAIRPERSON JORDAN:  And you 3 

finally heard from them? 4 

MS. FOWLER:  Yes, we did hear back. 5 

CHAIRPERSON JORDAN:  How long has 6 

this project been going on? 7 

MS. FOWLER:  We filed it in, I think 8 

it was May, June, sometime in June, late June. 9 

CHAIRPERSON JORDAN:  It was filed 10 

in June? 11 

MS. FOWLER:  Yes. 12 

CHAIRPERSON JORDAN:  But we knew it 13 

was happening, but to say that, I think it's 14 

disingenuous to say that you finally heard back 15 

from the applicant, when you just send it to 16 

them in July. 17 

MS. FOWLER:  Well -- 18 

CHAIRPERSON JORDAN:  I mean, not 19 

the applicant, excuse me, the neighbor. 20 

MS. FOWLER:  They live out of town 21 
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and so the homeowner contacted them via email 1 

with plans as soon as we had them filed. 2 

CHAIRPERSON JORDAN:  Okay. 3 

MS. FOWLER:  Shortly after. 4 

CHAIRPERSON JORDAN:  All right, go 5 

ahead. 6 

MS. FOWLER:  So we did hear back and 7 

as a result, we did revise the plans.  And if 8 

you note, we did file a new set of plans 9 

yesterday. 10 

CHAIRPERSON JORDAN:  You filed a 11 

new set of plans yesterday? 12 

MS. FOWLER:  We did. 13 

CHAIRPERSON JORDAN:  Did we get 14 

those? 15 

MS. FOWLER:  I have a hard copy, if 16 

you need to see it.  It's, essentially, we 17 

reduced the footprint by a foot-and-a-half, the 18 

entire rear, and we also -- 19 

CHAIRPERSON JORDAN:  Let's take a 20 

time out. 21 
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MS. FOWLER:  Okay. 1 

CHAIRPERSON JORDAN:  Let's take a 2 

timeout.  You know, the Board reviews these 3 

things, it takes up, you know, we take 12, 4 

sometime 14 hours, before these hearings. 5 

And we go through all these cases, 6 

we, you know, we read them several times, a lot 7 

of, we go through these cases.  And if you filed 8 

something  yesterday, we need to have it 9 

specially noted.  I don't know if, did we 10 

receive that, Mr. Moy? 11 

(Off microphone comment.) 12 

CHAIRPERSON JORDAN:  We need to 13 

know about it.  And I think it's actually wrong 14 

for us to come today to these hearings, and we 15 

sometimes get stacks of new filings for cases 16 

and they're required to be filed at least 14 17 

days before the hearings for a reason, so the 18 

community and others have the opportunity to 19 

see these things and know they exists, more 20 

importantly, so the Board can deal with it. 21 
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I don't, did I miss it, Mr. Moy, do 1 

we have it?  Did they get distributed? 2 

MR. MOY:  I would have to check the 3 

filing on our IZIS case, Mr. Chairman. 4 

CHAIRPERSON JORDAN:  And so the 5 

other part of that, that you would need to ask 6 

for leave to file something out of time.  It's 7 

just, do you have it, so you can show us the 8 

change? 9 

MS. FOWLER:  Yes, I have copies. 10 

CHAIRPERSON JORDAN:  Okay. 11 

MS. FOWLER:  Sorry, we had our HPRB 12 

hearing on Thursday, as well as we heard back 13 

from the neighbor, that's the late notice on the 14 

changes. 15 

CHAIRPERSON JORDAN:  Let's see 16 

what you got, because I'm seriously considering 17 

moving this and continuing this to another day. 18 

We really have to stop the late 19 

filings like this.  It's, you know, sometimes 20 

we get stacks and there might be something in 21 
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those stacks that we just don't have time to 1 

digest at the time of hearings.  And I think the 2 

Board's expressed that before, I mean -- 3 

yes, please, go ahead. 4 

MEMBER HEATH:  Have the neighbors 5 

seen the new plans, since the revisions have 6 

been made? 7 

MS. FOWLER:  They were alerted that 8 

the plans had been uploaded.  We just uploaded 9 

them yesterday and completed them. 10 

MEMBER HEATH:  So they likely 11 

haven't seen them? 12 

MS. FOWLER:  Yes, probably not. 13 

MEMBER HEATH:  Okay. 14 

MS. FOWLER:  As I said, they've 15 

been reduced, we've reduced the footprint a 16 

foot-and-a-half, the entire rear wall, plus 17 

we've set the third floor back by four feet. 18 

In my supplemental filing I 19 

addressed the sunlight concerns, basically, 20 

stating that this reduction will reduce the 21 
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impact on the property, but there is some impact 1 

in the morning. 2 

CHAIRPERSON JORDAN:  Mr. Moy.  Mr. 3 

Moy, before you go. 4 

MR. MOY:  Okay. 5 

CHAIRPERSON JORDAN:  This is what 6 

we're going to do, I'm moving this.  We're not 7 

going to hear this today. 8 

MS. FOWLER:  Okay. 9 

CHAIRPERSON JORDAN:  The Board 10 

needs time to go through it, I want to make sure 11 

that the neighbor has the ability to look at 12 

these plans. 13 

I'm not going to sit here now for us 14 

to just, it's just not fair to anyone to look 15 

at those type of changes.  Mr. Moy, what date 16 

do we have in the next 30 days.  Or, we have an 17 

August recess, don't we? 18 

MR. MOY:  Yes, sir, we do in fact 19 

have a recess in the month of August.  So the 20 

earliest we could hear this special exception 21 
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would be as early as September the 9th. 1 

CHAIRPERSON JORDAN:  We're going 2 

to move this to September 9th.  Has this been 3 

loaded on IZIS? 4 

MS. FOWLER:  Yes.  Yes, sir. 5 

CHAIRPERSON JORDAN:  All right.  6 

Okay.  Thanks.  So we moved to September 9th. 7 

MS. FOWLER:  Thank you. 8 

CHAIRPERSON JORDAN:  805, please. 9 

MR. MOY:  805, okay.  The next 10 

application for the Board is Application of 11 

18805.  This is the application of 1831 14th 12 

Street, LLC.  Mr. Chairman, this is a request, 13 

as advertised, for a special exception from the 14 

rear yard requirements under subsection 774.2. 15 

CHAIRPERSON JORDAN:  Good morning.  16 

Please identify yourselves. 17 

MS. KHANNA:  Madhur Khanna. 18 

CHAIRPERSON JORDAN:  Make sure 19 

your mic is on, for me.  Thank you. 20 

MS. KHANNA:  Madhur Khanna, A&E 21 
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Collective Architects. 1 

MR. SULLIVAN:  Marty Sullivan, 2 

attorney for the Applicant. 3 

CHAIRPERSON JORDAN:  Okay, thank 4 

you.  I think this one's pretty 5 

straightforward, too, Mr. Sullivan.  Did we 6 

get an ANC 1B letter?  Anything from ANC 1B? 7 

MR. SULLIVAN:  No, sir, only from 8 

the Single Member District. 9 

CHAIRPERSON JORDAN:  Did you 10 

present ANC 1B? 11 

MR. SULLIVAN:  We tried to.  We 12 

were at two consecutive full ANC meetings, 13 

neither one got a quorum and that's what the 14 

Single Member District letter -- 15 

CHAIRPERSON JORDAN:  Got it, okay. 16 

MR. SULLIVAN:  -- addresses. 17 

CHAIRPERSON JORDAN:  Okay.  Does 18 

this property have any off-street parking, or 19 

loading issues, how is that going to happen? 20 

MR. SULLIVAN:  It has no off-street 21 
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parking, because it's already at 100 percent 1 

lot occupancy, but it has the 30-foot wide 2 

alley, which is what everybody back there uses 3 

for loading. 4 

And then, I'm not sure if I got this 5 

correctly in the initial application, but the 6 

addition doesn't increase the retail space, 7 

it's increasing office space that's on top of 8 

the retail space. 9 

It's for an existing tenant, so 10 

there's not expected to be any additional 11 

loading needs.  And, again, it's for the 12 

existing company, so they're not even adding 13 

people, just office space. 14 

CHAIRPERSON JORDAN:  Okay.  I 15 

think the OP, was comfortable with that.  We'll 16 

get to that.  Mr. Jackson, is that correct, 17 

you're okay with the -- 18 

MR. JACKSON:  Yes, Mr. Chairman. 19 

CHAIRPERSON JORDAN:  I didn't know 20 

where you were for a minute.  No, it's good, go 21 



 
 
 16 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

ahead.  Yes, it's all you. 1 

APPLICANT PROCTOR:  Yes, Mr. 2 

Chairman, we'll stand on the record, we are 3 

satisfied with the Applicant's application, 4 

submission. 5 

We visited the site and note that 6 

the building surrounding it, across the alley, 7 

all have windows, but they're boarded up.  And 8 

the two facing buildings to the north and south 9 

also have side windows on the second floor, but 10 

they're boarded up, so there's no impact on the 11 

adjacent properties. 12 

And so this application meets the 13 

standards for approval, understand Special 14 

Exception, and so we, again, recommend 15 

approval. 16 

CHAIRPERSON JORDAN:  Unless the 17 

Board has, Board, do we have any other issues 18 

or questions with this that we need addressed 19 

by the Applicant? 20 

Mr. Sullivan, you know how we 21 
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process and we are at a point where we don't have 1 

any questions for you.  If you think you need 2 

to present something to the Board, we can take 3 

it, or we can continue on with the hearing and 4 

-- 5 

MR. SULLIVAN:  We're fine.  Thank 6 

you. 7 

CHAIRPERSON JORDAN:  Okay.  And 8 

we've also had input from Office of Planning,  9 

I don't think he has anything addition to add.  10 

We have a letter of no objection from the 11 

Department of Transportation and we understand 12 

there's no ANC 1B meeting on this property. 13 

So is there anyone here wishing to 14 

speak in support of this application?  Anyone 15 

wishing to speak in support of this 16 

application?  Anyone wishing to speak in 17 

opposition?  Anyone in opposition? 18 

We would normally turn it back to 19 

the applicant for rebuttal and closing, but 20 

there's nothing to rebut, and so there's 21 
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nothing really to close, the application speaks 1 

for itself. 2 

With that, we will close the hearing 3 

and I would move that we grant the relief 4 

requested by the Applicant in this matter. 5 

MEMBER HINKLE:  Second. 6 

CHAIRPERSON JORDAN:  Motion made 7 

and seconded that we grant the relief 8 

requested.  Any discussion? 9 

MEMBER MILLER:  Can I just note 10 

that the email that we did receive from the 11 

Single Member District ANC Commissioner did 12 

register its support for the project. 13 

CHAIRPERSON JORDAN:  Okay. 14 

MEMBER MILLER:  And thought that 15 

should we move forward there was positive, 16 

they'll have positive benefit for the long-term 17 

tenant in that building. 18 

CHAIRPERSON JORDAN:  Very good.  19 

Thank you.  All of those in favor of the motion 20 

signify by saying aye. 21 
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(Chorus of ayes.) 1 

CHAIRPERSON JORDAN:  Those 2 

opposed, nay?  The motion carries, Mr. Moy. 3 

MR. MOY:  Yes, staff will record 4 

the vote as four to zero.  This on the motion 5 

of Chairman Jordan to approve the application 6 

for the Special Exception request. 7 

And seconding the motion, Mr. 8 

Hinkle, also support, Mr. Miller and Ms. Heath, 9 

Member of Board Member not participating so the 10 

motion carries four to zero. 11 

CHAIRPERSON JORDAN:  Okay.  Thank 12 

you.  Summary? 13 

MR. MOY:  Thank you, sir. 14 

CHAIRPERSON JORDAN:  Thank you.  15 

Okay. 16 

MR. MOY:  All right, the next 17 

application in the lineup is Application Number 18 

18806.  This is the application of a 4525 19 

Benning Road, LLC. 20 

Mr. Chairman, this is, when 21 
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advertised, was a request for a variance from 1 

Section 2117.5 in the Special Exception, under 2 

2116.5 and 2116.4. 3 

But I believe that the Applicant 4 

amended the relief and the relief being sought 5 

now is for the location of parking spaces under 6 

2116.5. 7 

CHAIRPERSON JORDAN:  All right, 8 

please identify yourselves. 9 

MS. RAMSEY:  Mary Ramsey, Wiles 10 

Mensch Corporation. 11 

MR. ROBINSON:  Gabriel Robinson, 12 

Associate Director, DC DMV. 13 

MR. COLLINS:  Chris Collins, 14 

Holland and Knight, representing the 15 

Applicant. 16 

MS. JACKSON:  Mary D. Jackson, 17 

Chair of ANC 7E, Single Member District 7E 04. 18 

CHAIRPERSON JORDAN:  Okay. 19 

MR. WALWYN:  Kenric Walwyn, Vice 20 

President, DBT Development. 21 
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MR. BIEN:  Tom Bien, Development 1 

Manager for this project for DBT Development. 2 

CHAIRPERSON JORDAN:  Good.  Thank 3 

you.  I think, you've tendered Ms. Ramsey for 4 

an expert, which we will accept. 5 

MALE PARTICIPANT:  Thank you. 6 

CHAIRPERSON JORDAN:  I don't know 7 

what else the Board may need to hear.  I think 8 

we understand this project, at least, I 9 

understand the project.  Just one question.  10 

These conditions that was put in place by Public 11 

Space, correct? 12 

MR. COLLINS:  The Public Space 13 

Committee did review the application for the 14 

curb cuts, and in so doing they made a reference 15 

in their report to request that we occupy no 16 

more than 50 percent of building restriction 17 

line area with parking. 18 

CHAIRPERSON JORDAN:  Okay.  And -- 19 

MR. COLLINS:  We've done that, 20 

we've revised the plans to show that. 21 
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CHAIRPERSON JORDAN:  I saw a list 1 

of conditions, were all those conditions put in 2 

place by Public Space, or is that, DDAC is 3 

requesting, do we have a representative of DDAC 4 

here? 5 

I'm trying to understand, because I 6 

see there are some conditions that the curb cut 7 

must be revised to reflect a right in, right out 8 

movement. 9 

MR. COLLINS:  Yes, sir, that is the 10 

Public Space Committee's letter to the 11 

Applicant.  That was a separate process for 12 

public space. 13 

CHAIRPERSON JORDAN:  Got it. 14 

MR. COLLINS:  And we're still 15 

working with the Public Space Committee on 16 

that.  And the one relevant item in that is Item 17 

Number 5, in that letter.  And I have copies of 18 

the letter -- 19 

CHAIRPERSON JORDAN:  Is that a 20 

restriction line? 21 
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MR. COLLINS:  Sorry? 1 

CHAIRPERSON JORDAN:  Provision, 2 

where it says parking between the building 3 

restriction line? 4 

MR. COLLINS:  Yes.  Applicant 5 

must, it says, I'll read it verbatim.  6 

"Applicant must relocate the parking area to 7 

the west of the parking lot and at least 50 8 

percent of the building restriction area." 9 

We believe that that, in the context 10 

of the meeting, that meant that they wanted us 11 

to scale back from occupying 100 percent to 12 

occupying 50 percent. 13 

CHAIRPERSON JORDAN:  Okay.  Well, 14 

all right.  So that's something you're dealing 15 

with Public Space over? 16 

MR. COLLINS:  Well, that's what's 17 

before you. 18 

CHAIRPERSON JORDAN:  But that's -- 19 

MR. COLLINS:  Parking in the 20 

building restriction line area. 21 
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CHAIRPERSON JORDAN:  Right. 1 

MR. COLLINS:  But the rest of the 2 

conditions, we're still working with Public 3 

Space Committee. 4 

CHAIRPERSON JORDAN:  That's why I 5 

raised this question, because we're kind of 6 

confused about who's asking what conditions and 7 

et cetera.  Did I miss that in your, did you 8 

proffer those, the condition, with your 9 

application, or changes? 10 

MR. COLLINS:  Yes.  The revised 11 

plans that we submitted show parking.  The 12 

original plan, let me go back to give you 13 

context. 14 

CHAIRPERSON JORDAN:  Yes. 15 

MR. COLLINS:  The original plan was 16 

a variance from the isle with requirements any 17 

special exception to locate the parking in the 18 

building restriction line area, the 15-foot 19 

area. 20 

In going, then several things 21 
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happened, number one, we were, the plan for 1 

parking was designed at 16-foot isles with the 2 

understanding of that was what was teed  up to 3 

be adopted as part of the ZRR, and we're asking 4 

for a variance from that, to be in accord with 5 

what is coming. 6 

The Office of Planning and the 7 

Zoning Commission recently looked at that 8 

again, and have gone back to, in the ZRR, to 9 

change that back to the current standard, which 10 

is 20 feet for isles.  So we thought it best to 11 

change our plan to 20-foot isles and we 12 

therefore, are limited to that variance. 13 

The second is that in working 14 

through the Public Space Committee process, in 15 

their comments in their letter of May 28, they 16 

asked, and that reflects what happened at the 17 

Public Space Committee, where they asked us to 18 

scale back the parking in the building 19 

restriction line area, which they have 20 

jurisdiction over, even though it's private 21 
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space, to occupy no more than 50 percent and to 1 

leave the other 50 percent green, and that's 2 

what we've done.  And the revised plans, in 3 

front of you today.  And that's the only relief 4 

we're asking for. 5 

CHAIRPERSON JORDAN:  Thank you. 6 

Okay.  All right, that answers 7 

that.  The Board need any additional 8 

questions, or anything we need to drill down 9 

with this applicant? 10 

Mr. Collins, I think that we are 11 

comfortable with the request as is, that you 12 

meet the requirements for getting the relief 13 

requested.  Unless there's something else you 14 

wanted to address the Board, or talk to the 15 

Board about, we can just proceed. 16 

MR. COLLINS:  No, sir. 17 

CHAIRPERSON JORDAN:  Okay.  Then, 18 

let's then move to the Office of Planning. 19 

MR. GYOR:  Good morning, Mr. 20 

Chairman, and Members of the Board.  Stephen  21 
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Gyor with the Office of Planning.  We support 1 

the amended application and rest on the record.  2 

Thank you. 3 

CHAIRPERSON JORDAN:  Okay.  Is 4 

there anyone here from the Department of 5 

Transportation?  Then we have Ms. Jackson from 6 

the ANC 7E, do you want to, you can, you don't 7 

have to make comment, we know your support, but 8 

-- 9 

MS. JACKSON:  Well, you know, what 10 

I would like to say is -- 11 

CHAIRPERSON JORDAN:  But, let me 12 

say first, welcome.  We're so glad that you're 13 

here. 14 

MS. JACKSON:  Thank you. 15 

CHAIRPERSON JORDAN:  Ms. Jackson's 16 

one of the hardest working ANC Chairpersons 17 

you're going to find in the District. 18 

MS. JACKSON:  Well what we did was, 19 

they requested the curb cut from our, you know, 20 

from our commission and we approved that and 21 
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sent all the paperwork back in.  So I don't 1 

know, maybe that should have been submitted 2 

with this application to prove that that was 3 

part of the process that was done. 4 

And we found out, also that there 5 

was some kind of agreement that they made with 6 

the church that's next door, and so the 7 

employees won't take up all the parking spaces 8 

on the lot from the customers that's coming to 9 

DMV that they could use part of the parking from 10 

the church. 11 

And they've met with the Pastor 12 

there, he's been in agreeance with all of this.  13 

So I really don't see any, you know, any 14 

opposition.  I think it's going to be a good 15 

project. 16 

I just wish they could have taken it 17 

over further and got rid of that troublesome 18 

gasoline station on the corner, you know, that 19 

would have made more parking for everybody and 20 

hopefully, they will look at that later on in 21 
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the process, once all this is done. 1 

CHAIRPERSON JORDAN:  Okay.  All 2 

right, thank you.  The Board have any questions 3 

from Ms. Jackson?  Applicant?  No? 4 

MR. COLLINS:  No, sir. 5 

CHAIRPERSON JORDAN:  Again, we 6 

thank you for coming down and taking the time 7 

to do this and we appreciate the work you're 8 

doing in your ANC service. 9 

MS. JACKSON:  Well that's how 10 

important it is to the community, because you 11 

know I don't get up this early. 12 

CHAIRPERSON JORDAN:  I know.  I 13 

know.  And you hate driving, you hate coming 14 

down here and it's a hustle for you to do that.  15 

No, that's why I really wanted to solute you for 16 

doing it.  Is there -- 17 

MS. JACKSON:  And for the record, I 18 

mean, Chairman Jordan, can I say, that the 19 

community is very excited about this.  20 

Normally, I get a lot of opposition, we don't 21 
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want this, we don't want to do this. 1 

CHAIRPERSON JORDAN:  Right. 2 

MS. JACKSON:  But this particular 3 

one is right on time and it's right on the right 4 

corridor, you know, because you got the subway 5 

and you got the bus route.  So that's fine. 6 

CHAIRPERSON JORDAN:  And it speaks 7 

volumes, because I know you don't normally 8 

approve things that really are not right, 9 

because you have so much going on in your area. 10 

MS. JACKSON:  Yes. 11 

CHAIRPERSON JORDAN:  So thank you.  12 

Is there anyone here wishing to speak in 13 

support, anyone else wish to speak in support?  14 

Anyone who wants to speak in opposition?  15 

Anyone in opposition?  Then we turn back to the 16 

applicant.  There's nothing you need to add, 17 

Mr. Collins, or need to close in this? 18 

MR. COLLINS:  No, sir.  We just 19 

respectfully request you grant our 20 

application. 21 
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CHAIRPERSON JORDAN:  Yes.  So then 1 

we will close the hearing and I would move that 2 

we grant the relief requested on those revised 3 

plans submitted by the Applicant. 4 

MEMBER HEATH:  Second. 5 

CHAIRPERSON JORDAN:  Motion made, 6 

second.  Additional discussion, anyone?  All 7 

of those in favor of the motion signify by 8 

saying aye. 9 

(Chorus of ayes.)  10 

CHAIRPERSON JORDAN:  Those 11 

opposed, nay.  The motion carries.  Mr. Moy. 12 

MR. MOY:  Yes, sir, before I ask the 13 

staff to give us the vote count, did the revised 14 

plans include the conditions, or there are no 15 

conditions? 16 

CHAIRPERSON JORDAN:  There's no 17 

conditions. 18 

MR. MOY:  Okay, I just wanted to 19 

double check. 20 

CHAIRPERSON JORDAN:  The plans 21 
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have been reduced in accordance with Public 1 

Space. 2 

MR. MOY:  Okay, very good.  Thank 3 

you, sir.  The staff will record the votes four 4 

to zero.  This is on the motion for Chairman 5 

Jordan. 6 

Seconding the motion, Ms. Heath, 7 

also in support, Mr. Miller and Mr. Hinkle, 8 

Board Member not present, motion carries four 9 

to zero. 10 

CHAIRPERSON JORDAN:  Okay.  11 

Summary, please. 12 

MR. MOY:  Thank you, sir. 13 

CHAIRPERSON JORDAN:  Thank you, 14 

all.  Appreciate it. 15 

807.  I think we can do that before 16 

our morning break. 17 

MR. MOY:  Morning break, okay.  18 

All right -- 19 

CHAIRPERSON JORDAN:  Who knows, I 20 

have to put it in, because you know we'll keep 21 
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going and we won't get paid. 1 

MR. MOY:  I got the message.  2 

Application Number 18807, this is the 3 

application of Heritage Foundation, pursuant 4 

to 11 DCMR 3104.1 and 3103.2. 5 

Mr. Chairman, this is a request for 6 

a special exception under Section 214 and 7 

variances from subsection, as advertised, for 8 

an accessory parking lot and under 214.1, .3, 9 

and .4. 10 

CHAIRPERSON JORDAN:  Okay.  I had 11 

to catch up with myself.  I have to go through 12 

my notes, where you go over these things and 13 

make notes and then review and look at the other 14 

cases and I have to refresh my memory, at times.  15 

Okay. 16 

All right, I think this is, you 17 

know, this is just our re-up and we've done this 18 

before, but there's some questions about the 19 

period of time.  Yes, ten years versus -- 20 

and the conditions, yes.  But I think everyone 21 
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is in agreement on the ten years.  I haven't 1 

seen, except, we do have two letters, or one 2 

letter, of opposition, but that's not a party 3 

status opposition. 4 

Okay.  Let me just understand the 5 

conditions.  I don't think there's anything of 6 

substance that we need to hear from the 7 

applicant on this, anybody?  Then let's just 8 

cover it.  Let me have you identify yourselves 9 

and then I want you to cover the conditions with 10 

us.  Okay. 11 

MR. KADLECEK:  Sure. 12 

CHAIRPERSON JORDAN:  Okay. 13 

MR. KADLECEK:  Cary Kadlecek, from 14 

the law firm of Goulston and Storrs, on behalf 15 

of the Applicant. 16 

MR. KORSVALL:  Eric Korsvall, 17 

Heritage Foundation. 18 

MR. KADLECEK:  And we have reviewed 19 

the conditions proffered by the Office of 20 

Planning and we're comfortable with those 21 
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conditions. 1 

CHAIRPERSON JORDAN:  Okay, let me 2 

make sure we're on the same page.  Approval 3 

should be for a period of ten years from the 4 

final date of the order. 5 

The number of parking spaces shall 6 

not exceed 55.  The lot shall be cleaned daily.  7 

All parts of the lot shall be kept free from 8 

trash and debris. 9 

The Applicant shall maintain 10 

liaison person to ensure that the lot operates 11 

with minimum impact to the community.  The 12 

Applicant shall provide the community with the 13 

liaison contact information, so that they can 14 

reach that person to express any concerns. 15 

The lot shall be available for use 16 

between 7:00 p.m. and 8:00 a.m. on the weekends 17 

and holidays, by those community members 18 

located within 200 feet of the subject 19 

property. 20 

Wheel stops shall be maintained at 21 
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the top of each parking space.  Number 8, 1 

landscaping shall be maintained in a healthy, 2 

growing condition and in a neat and orderly 3 

appearance. 4 

The Applicant shall maintain all 5 

trees in the landscape area at the center of 6 

each lot.  The Applicant may also install 7 

additional landscaping. 8 

All areas devoted to driveway, 9 

access lanes and parking areas shall be 10 

maintained with material forming an 11 

all-weather surface. 12 

The Applicant shall consider use of 13 

pervious materials should any repair work 14 

become necessary that requires the removal of 15 

the existing paving. 16 

No vehicle, or any part thereof, 17 

shall be permitted to project over any lot or 18 

building line, or into public space.  No other 19 

use shall be conducted from, or upon the 20 

premises and no other structures, other than an 21 
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attendant shelter, shall be erected or used 1 

upon the premises, unless such use fits within 2 

a zoning regulations for parking lots. 3 

Any lighting used to illuminate the 4 

accessary parking space shall be arranged so 5 

that direct rays are confined to the surface of 6 

the parking lot. 7 

And Number 13, the signage shall be 8 

posted on the property to include telephone 9 

number identifying Heritage Foundation's point 10 

of contact.  Did I get them all? 11 

MR. KADLECEK:  Yes. 12 

CHAIRPERSON JORDAN:  Okay.  All 13 

right, good.  Board, any questions for the 14 

Applicant, regarding those conditions?  None?  15 

So I'm sure, waiving the other presentation, we 16 

can turn it off as a Planning, correct? 17 

MR. KADLECEK:  Correct.  We're all 18 

happy to answer any questions. 19 

CHAIRPERSON JORDAN:  Yes.  Office 20 

of Planning, any additional input, please?  21 



 
 
 38 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

Thank you. 1 

MR. MORDFIN:  Good morning.  I'm 2 

Stephen Mordfin with the Office of Planning.  3 

And the Office of Planning continues to 4 

recommend approval of this application, 5 

subject to the conditions, and is available for 6 

any questions. 7 

CHAIRPERSON JORDAN:  Okay. 8 

MR. MORDFIN:  Thank you. 9 

CHAIRPERSON JORDAN:  Board, any 10 

questions of Mr. Mordfin?  Applicant, any 11 

questions? 12 

MR. KADLECEK:  No questions. 13 

CHAIRPERSON JORDAN:  And again, 14 

thank you for the work you do.  A good report.  15 

Thank you.  DDOT, do we have, we have a letter, 16 

anyone from DDOT here?  We have a letter of no 17 

objection from DDOT. 18 

Anyone here from ANC 6C?  We have a 19 

letter of support 51 to zero, regarding 20 

approval for this for ten years from ANC 6C.  21 
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Anyone here wishing to speak in support?  1 

Support?  Anyone wishing to speak in support? 2 

We do have two letters of support, 3 

one from the Architect of the Capitol and the 4 

second from Capitol Hill Restoration Society, 5 

who support the application.  Anyone here 6 

wishing to speak in opposition?  Come forward, 7 

please.  Please identify yourself. 8 

MS. CORBETT:  Good morning.  My 9 

name is Anne Corbett and I am a homeowner at 428 10 

4th Street, N.E. 11 

CHAIRPERSON JORDAN:  And may I ask 12 

before you proceed, did you give, complete the 13 

witness cards and give them to the court 14 

reporter? 15 

MS. CORBETT:  I didn't. 16 

CHAIRPERSON JORDAN:  Okay, did you 17 

get sworn in this morning? 18 

MS. CORBETT:  I didn't. 19 

CHAIRPERSON JORDAN:  Okay, we got 20 

to start there. 21 
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MS. CORBETT:  Sorry. 1 

CHAIRPERSON JORDAN:  Okay.  So I'm 2 

going to ask you to do this, I'm going to now 3 

ask you to stand.  And, Mr. Moy, would you swear 4 

her in, please? 5 

MR. MOY:  Yes, sir. 6 

(Witness sworn.) 7 

MR. MOY:  Thank you.  You may be 8 

seated. 9 

CHAIRPERSON JORDAN:  I'm going to 10 

ask you to say your name again, and spell it for 11 

us, and then afterwards I'm going to ask you to 12 

turn in your -- 13 

MS. CORBETT:  And the cards? 14 

CHAIRPERSON JORDAN:  Right.  Do 15 

you have them already completed? 16 

MS. CORBETT:  No, I don't. 17 

CHAIRPERSON JORDAN:  Okay. 18 

MS. CORBETT:  Sorry. 19 

CHAIRPERSON JORDAN:  Let's make 20 

sure you say your name twice on the record and 21 
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spell it for me once, so that the court reporter 1 

does have it. 2 

MS. CORBETT:  Got it.  Anne 3 

Corbett.  Again, that's Anne Corbett, A-N-N-E, 4 

C-O-R-B, like in boy, E-T-T. 5 

CHAIRPERSON JORDAN:  Okay.  Thank 6 

you, Ms. Corbett.  You have three minutes to, 7 

let's go back on the clock, please.  We have 8 

three minutes to present. 9 

MS. CORBETT:  Great.  Thank you, 10 

so much.  Again, my name is Anne Corbett and I 11 

live at 428 4th Street, N.E.  I have two points 12 

to make today in this case. 13 

One, that a surface parking lot in 14 

this location is inappropriate for multiple 15 

reasons.  Number two, if it's permitted to 16 

remain as such for ten more years, it should 17 

evolve. 18 

To my first point, the applicant 19 

notes in their presentation that there are no 20 

other surface lots like this in the vicinity.  21 



 
 
 42 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

This location is just three blocks east of Union 1 

Station, three blocks south of the coming 2 

street car line on 8th Street, N.E., three 3 

blocks from multiple bike share stations. 4 

That is to say that it is in the 5 

midst of significant public transit 6 

infrastructure and hence demands a transit 7 

oriented development approach. 8 

Also noted, this commercial lot 9 

sits mid-block surrounded by residential uses.  10 

My quarter of the block alone, has 16 children 11 

living on it. 12 

Residents are subject to, and I 13 

changed this, because I counted as I left this 14 

morning, 80 cars coming and going at rush hour 15 

daily, in addition to the typical alley cut 16 

through traffic of folks trying to escape 17 

backups on 4th Street and Mass Avenue at the 18 

same time. 19 

In the 30 sum years that the 20 

applicant has controlled one or more of these 21 
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lots, the socioeconomics of this neighborhood 1 

have evolved quite a bit. 2 

Housing prices have increased, 3 

affordable housing decreased.  The number of 4 

young families and homeowners increased.  The 5 

general occupancy levels and conditions of 6 

properties in the Stanton Park neighborhood 7 

have increased or improved.  Property values 8 

have skyrocketed. 9 

It makes no planning or economic 10 

sense that a surface parking lot is the best use 11 

of this land, never mind one in the condition 12 

that this one is in.  That's to my second point. 13 

In my 15 years living adjacent to 14 

these lots, the applicant has made several 15 

significant capital investments in its 16 

property in the area, conducted a major 17 

renovation of its primary office building on 18 

Mass Ave., acquired and renovated the adjacent 19 

apartment building, acquired and recently 20 

demolished buildings on 3rd Street.  21 
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Meanwhile, it has made no improvements to the 1 

eyesore and public safety hazard that is this 2 

set of parking lots. 3 

The alleys themselves are in 4 

terrible uneven patchy conditions and remain, 5 

the only alleys I could find in a three block 6 

radius that haven't been restored or improved. 7 

The asphalt, paint and bumpers on 8 

the lots themselves are poorly maintained.  9 

While they do have three tree boxes, I have 10 

never in 15 years seen a landscape crew 11 

attending to them. 12 

Instead, my neighbors and I 13 

regularly clean up broken class, condoms, and 14 

other trash discarded in the space, nightly, 15 

all while the front yards of their offices are 16 

meticulously maintained. 17 

My point is, if they're permitted to 18 

maintain the substandard use for ten more 19 

years, a substantial amount of time in the life 20 

of a capitol asset and a neighborhood, they must 21 
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not be permitted to maintain its substandard 1 

condition. 2 

My suggestions would include 3 

requiring them to restore the public alleys, 4 

renovate the lots themselves, installing 5 

impervious pavement and utilizing other low 6 

impact development tools to improve storm water 7 

management, and three, install a public 8 

amenity, such as a 1,000 square foot parklet for 9 

their neighbors.  Thank you. 10 

CHAIRPERSON JORDAN:  Got you.  11 

Thank you, Ms. Corbett.  I appreciate you 12 

coming down and very thought provoking 13 

comments. 14 

We do have a provision in the 15 

conditions that require them to maintain this 16 

property in a neat and orderly condition and 17 

landscaping, and we mean that that needs to 18 

happen. 19 

And so when these things don't 20 

happen then you should call for enforcement.  21 
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We've been seeing this kind of more rapidly, or 1 

a lot more, let's say, that when it comes down 2 

for a revival of these things that that's when 3 

conditions begin to be met. 4 

But if something doesn't happen in 5 

the interim from those list of conditions that 6 

we spoke about, please call for enforcement to 7 

the Zoning Administrator's office.  Does the 8 

Board have any questions of this witness? 9 

Mr. Miller? 10 

MEMBER MILLER:  Thank you, Ms. 11 

Corbett, for your testimony.  I guess I have, 12 

I have more of a question for the Applicant, if 13 

that's okay? 14 

CHAIRPERSON JORDAN:  Either way, 15 

yes. 16 

MEMBER MILLER:  Could you respond 17 

to the suggestions that Ms. Corbett made at the 18 

end of her testimony?  Before I go to that, can 19 

you describe what 1,000 square foot parklet is?  20 

I guess I'm not familiar with that term.  I 21 
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guess I can envision a small park, a very small 1 

park. 2 

MS. CORBETT:  So lately there's 3 

been a movement to, or I've seen articles about 4 

people taking over a parking space, or two, and 5 

turning it into a teeny tiny amenity space. 6 

And so it's something that I've read 7 

about.  There have been some temporary ones 8 

that happened on 7th Street across from the 9 

convention center, Baked and Wired on Thomas 10 

Jefferson Street in Georgetown did it as a 11 

temporarily, so the idea is that there's, I 12 

think, there's about 80 parking spaces back 13 

there. 14 

When I left this morning it was 15 

about 65, 70 percent occupied.  So why not take 16 

two or three of the parking spaces and make it 17 

something pleasant?  Right now there's 18 

virtually nothing pleasant back there, there's 19 

just cracking old poorly painted and maintained 20 

asphalt. 21 
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And again, there are three tree 1 

boxes that have trees that look to be thriving 2 

in them and sort of a bushy hedge that you can't 3 

touch, because it's like that sort of wiry bushy 4 

hedge to meant to be low maintenance and not 5 

touched.  So it needs something soft. 6 

And again, in my observation over 7 

the past couple of years it never, the parking 8 

lot never seems to be fully occupied, so they 9 

can take, again, maybe a 1,000 square feet of 10 

it and make it something pleasant for their 11 

neighbors.  They're doing a lot of development 12 

in the neighborhood, so -- 13 

CHAIRPERSON JORDAN:  When you say, 14 

they, you said that before, who, when you say 15 

they are doing a lot of development? 16 

MS. CORBETT:  The Heritage 17 

Foundation. 18 

CHAIRPERSON JORDAN:  Okay.  Okay. 19 

MS. CORBETT:  The Applicant. 20 

MEMBER MILLER:  So if I can ask the 21 
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Applicant, if he would respond to the 1 

testimony? 2 

MR. KORSVALL:  Sure, happy to.  So 3 

we believe that this parking lot is 4 

well-maintained, we do have a security guard 5 

there during the day that's monitoring activity 6 

on the lot and watching cars come and go and 7 

other activity and does clean up.  We do have 8 

a day porter that does clean up the yard, the 9 

lot, if there's any debris. 10 

The rear alleys are shared by, I 11 

believe, over 50 townhomes, and so the trash 12 

removal trucks are servicing all the townhomes 13 

on the perimeter of the unit, and all the 14 

residents do have trash out there, as well, and 15 

we do our best to help clean up that as well and 16 

be good stewards of there, we don't have any 17 

activity taking place over there to generate 18 

trash. 19 

We do have individuals that park 20 

their vehicle and come to work.  At the end of 21 
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the day, the residents use the lot for their own 1 

use and on nights and weekends the residents 2 

have full access to that and we do our best to 3 

clean up the lots for whoever's using it and I 4 

think they are well maintained. 5 

The issue of the blocks, every 6 

single block is in place and secure and they are 7 

replaced if they do crack.  The landscape 8 

maintenance contractor is Rupert, right now, 9 

which is the second largest landscaping 10 

contractor in the district. 11 

They do maintain the tree boxes in 12 

the photographs that we've submitted on the 13 

record, do show that they're well-kept and 14 

maintained and the trees are trimmed. 15 

The signs are out there identifying 16 

the Heritage Foundation with a phone number, if 17 

there are any complaints.  I receive those.  I 18 

have never received a complaint about the trash 19 

or debris, I think, in the last several years. 20 

We did present this case before the 21 
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ANC Committee and the Full ANC and none of these 1 

issues were raised at either of those venues 2 

with the community. 3 

We do know that the community, with 4 

all the development activities going on, was 5 

nervous that we would take away this amenity to 6 

them. 7 

And that we promised them on the 8 

record, before this Board, during our other 9 

development activities, that we intended to 10 

renew this as is, so that they could continue 11 

to park there, because the residents do want the 12 

off street parking when they do come home from 13 

work on nights and weekends. 14 

MR. KADLECEK:  Eric, would you 15 

agree that in your history with these people -- 16 

CHAIRPERSON JORDAN:  No, no, no, 17 

no, no.  You're not doing rebuttal.  He's 18 

addressing, responding to Mr. Miller's 19 

question.  You'll get to do your rebuttal. 20 

MR. KORSVALL:  We do have very open 21 
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access with the neighbors on that block and when 1 

we've come before them on other development 2 

activities, at the end of the day we had zero 3 

opposition, and those were parking related. 4 

So in those meetings with the ANC, 5 

when the neighbors came out in force, I believe, 6 

it was last year, there was a standing ovation 7 

when they approved the other development 8 

activities. 9 

And when the neighbors were in that 10 

meeting, and it was standing room only, they 11 

wanted assurance that we would continue to run 12 

this parking as is, which we told them we wanted 13 

to come before this Board and ask to continue 14 

it as is. 15 

At the ANC meeting, on the record, 16 

we stated the same thing, that the neighbors' 17 

only concern that we weren't just going to take 18 

away this amenity. 19 

If there are any concerns about the 20 

landscaping or the maintenance, I will, on the 21 



 
 
 53 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

record, say that I will make sure my team does 1 

pay close attention to that on an ongoing basis. 2 

That we will check it daily and we 3 

will clean up any debris, or any glass, or 4 

anything that may be left behind, by our staff 5 

or neighbors. 6 

CHAIRPERSON JORDAN:  Okay, thank 7 

you.  Mr.  Miller, additional question? 8 

MEMBER MILLER:  Thank you.  I 9 

appreciate the response. 10 

CHAIRPERSON JORDAN:  Board, any 11 

additional questions of the witness?  Okay.  12 

Mr. Kadlecek, any cross examination of the 13 

witness? 14 

MR. KADLECEK:  None, thank you. 15 

CHAIRPERSON JORDAN:  Is there 16 

anyone else wishing to speak in opposition to 17 

this application?  Anyone else wishing to 18 

speak in opposition?  Okay, we'll now turn to 19 

you, Mr. Kadlecek, for your rebuttal, please. 20 

MR. KADLECEK:  I think Eric 21 
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actually summarized it quite well in his 1 

response to Mr. Miller there.  I do want to 2 

emphasize, as Eric did at the end of his 3 

response to Mr. Miller, that the parking lots 4 

are something that community really wants. 5 

And that was very clear in the last 6 

case that we had for the BZA last year that the 7 

community made it quite clear that the parking 8 

lots are the preferred use there.  And as we 9 

noted in our application statement -- 10 

CHAIRPERSON JORDAN:  Are you 11 

closing, or are you going to rebuttal? 12 

MR. KADLECEK:  I'm doing rebuttal, 13 

to -- 14 

CHAIRPERSON JORDAN:  Are you going 15 

to ask questions in rebuttal? 16 

MR. KADLECEK:  Sorry? 17 

CHAIRPERSON JORDAN:  Are you 18 

asking questions on rebuttal? 19 

MR. KADLECEK:  No, I'm providing 20 

closing statement, sorry. 21 
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CHAIRPERSON JORDAN:  Okay.  I got 1 

you. 2 

MR. KADLECEK:  And I just wanted to 3 

make it clear that the community supports it, 4 

the community wants it, and the history of the 5 

lots make it clear that it's something that the 6 

community really prefers as use in this 7 

position. 8 

CHAIRPERSON JORDAN:  Board, any 9 

additional questions, anyone?  Ms. Corbett, we 10 

really appreciate you coming down and talking 11 

to us about this.  And we do have the conditions 12 

here that this lot shall be maintained. 13 

Regarding ongoing development, 14 

that's for others and we can't force them to do 15 

that.  But I think you've made it known to them 16 

what you desire on this project. 17 

MS. CORBETT:  Can I say one more 18 

thing? 19 

CHAIRPERSON JORDAN:  No, you 20 

really cannot.  Sorry, that's just not what we, 21 
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the rules allow. 1 

Yes.  Go, please. 2 

MEMBER HEATH:  There was one other 3 

request made by Ms. Corbett, which was for some 4 

sort of amenity within the parking lot, would 5 

you be willing to consider that request? 6 

MR. KORSVALL:  So if you look at the 7 

plat we provided, there's 55 spaces and it does 8 

take up every allowable space on the lot.  They 9 

are separated by alleys on all sides. 10 

Adding an amenity at the rear of 11 

these alley lots, I don't know if there's really 12 

a benefit to the community to add maybe 500 13 

square feet of plantings in a very, it's not a 14 

pretty area, but with the asphalt and the 15 

alleys, so we would be losing spaces for that. 16 

If there's anything I can do to 17 

clean up the existing landscaping, or continue 18 

to be a good neighbor and increase their 19 

property values with other stuff that we have 20 

going on around them, I'm happy to do that. 21 
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I don't know if this is the best, I 1 

don't see where we could really make a change 2 

that would really wow the neighbors, and I 3 

haven't received that request at any other ANC 4 

meetings, so if there was overwhelming support 5 

we would be happy to do that.  I just don't see 6 

that solution right now. 7 

CHAIRPERSON JORDAN:  And there's 8 

four lots there, you only control three? 9 

MR. KORSVALL:  We control three.  10 

The third lot is, I believe, it's 11 

grandfathered, I don't think they have, they're 12 

coming up for renewal. 13 

CHAIRPERSON JORDAN:  Yes, but I 14 

understand, out of the four lots that come 15 

together there, you control three, right? 16 

MR. KORSVALL:  We do control three, 17 

correct. 18 

CHAIRPERSON JORDAN:  Okay.  19 

Additional questions?  Yes, Mr. Miller, 20 

please. 21 
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MEMBER MILLER:  I'm sorry, at the 1 

risk of upsetting you, I would like to hear the 2 

one more thing from Ms. Corbett, just for a few 3 

seconds. 4 

CHAIRPERSON JORDAN:  Certainly.  5 

She can ask questions from the Board. 6 

MEMBER MILLER:  And just to 7 

encourage, and also to put the effort in the 8 

spirit of encouraging -- 9 

CHAIRPERSON JORDAN:  Yes. 10 

MEMBER MILLER:  -- dialog between 11 

neighbors. 12 

CHAIRPERSON JORDAN:  Yes, but I 13 

understand -- 14 

MEMBER MILLER:  I know, but we have 15 

an agenda to move forward, I know. 16 

CHAIRPERSON JORDAN:  It's not only 17 

that, it's about keeping order as we process, 18 

because then we, what we tend to do is start 19 

having give and takes back and forth and that's 20 

not how we process.  But, certainly, in 21 
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response to your question, Ms. Corbett, the 1 

Board Member's asking you. 2 

MS. CORBETT:  So the applicant 3 

didn't address my request for capital 4 

improvements to the lot involving better storm 5 

water management. 6 

It is, to me, outdated to have the 7 

quality of parking lot that they have there and 8 

if they were going to keep it for ten more years, 9 

should it not have some low impact development 10 

elements to make it a more sustainable space? 11 

MEMBER MILLER:  Thank you.  Would 12 

the Applicant consider that? 13 

CHAIRPERSON JORDAN:  With the 14 

Office of Planning suggesting it, if we were to 15 

get to a point where the lots do deteriorate and 16 

need to be resurfaced then we would consider 17 

doing the impervious and research a good 18 

solution there. 19 

MEMBER MILLER:  I appreciate the 20 

response.  That has been a condition that we 21 
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have had in other accessory parking lots, so I 1 

don't know if that needs to be added here, Mr. 2 

Chairman, but I'll leave that to you. 3 

CHAIRPERSON JORDAN:  To add 4 

something other than if they do the -- yes, it's 5 

Number 9?  Okay.  Any other questions, anyone?  6 

All right, then we would close this hearing and 7 

move to deliberations.  Anyone want to start us 8 

off, anything? 9 

Well, I think this is pretty 10 

straightforward.  I think this is one in which, 11 

you know, this is a revival, or a continuation 12 

of a previous existing approval. 13 

I understand that the community 14 

has, well at least, one or two people have 15 

concerns, and the community overall has been 16 

supported by the ANC and by the Office of 17 

Planning. 18 

And that the concerns that I 19 

understand were raised here, except for turning 20 

some part of this into a park, have been 21 
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addressed in the conditions to help mitigate 1 

any issues and even those issues raised by Ms. 2 

Corbett, if I'm not mistaken.  So with that, I 3 

would move that we grant the relief requested 4 

with the conditions as previously stated on the 5 

record. 6 

MEMBER HEATH:  Second the motion. 7 

CHAIRPERSON JORDAN:  Motion made 8 

and seconded.  Additional discussion?  All 9 

those in favor of the motion, signify by saying 10 

aye. 11 

(Chorus of ayes.) 12 

CHAIRPERSON JORDAN:  Those 13 

opposing, nay.  Motion carries.  Mr. Moy. 14 

MR. MOY:  The staff will record the 15 

vote as four to zero.  This is on the motion of 16 

Chairman Jordan to approve the request for 17 

relief with 13 conditions, as cited by the 18 

Board.  Seconding the motion, Ms. Heath.  Also 19 

supporting, Mr. Miller, and Mr. Hinkle, a Board 20 

Member not participating today.  The vote is 21 
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unanimous, Mr. Chairman. 1 

CHAIRPERSON JORDAN:  All right, 2 

thank you, a summary order, please. 3 

MR. MOY:  Yes, thank you. 4 

CHAIRPERSON JORDAN:  Okay.  Let's 5 

take a five-minute break before we go into our 6 

next case, which is 18787, right? 7 

MR. MOY:  That's correct.  Unless 8 

they moved to the back of the line.  It's up to 9 

you. 10 

CHAIRPERSON JORDAN:  No, I think we 11 

can, yes, 787.  Okay, thanks. 12 

(Whereupon, the foregoing matter 13 

went off the record at 10:49 a.m. and went back 14 

on the record at 10:54 a.m.) 15 

CHAIRPERSON JORDAN:  People showed 16 

up for 18787, is that correct, Mr. Moy?  Okay, 17 

yes, because they weren't here when we first 18 

called this case.  So I'm going to, let's take 19 

18801 before we take 18757. 20 

MR. MOY:  18801, all right, Mr. 21 
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Chairman, that would be Application Number 1 

18801 of Fort Lincoln MultiFamily Housing, -- 2 

CHAIRPERSON JORDAN:  Yes, please. 3 

MR. MOY:  -- LLC and Fort Lincoln 4 

Joshua Barney Townhouse, LLC.  This 5 

application, Mr. Chairman, was filed for 6 

variance and special exception relief to erect 7 

103 townhouses and three multi-family 8 

buildings with a total of 260 units.  This is 9 

what was advertised.  This is on -- 10 

CHAIRPERSON JORDAN:  I'm sorry. 11 

MR. MOY:  I'm sorry. 12 

CHAIRPERSON JORDAN:  Yes, let's go 13 

ahead and be seated, but I wanted to go back -- 14 

MR. MOY:  Okay. 15 

CHAIRPERSON JORDAN:  -- on one 16 

thing that you said. 17 

MR. MOY:  Go ahead. 18 

CHAIRPERSON JORDAN:  No, no, go 19 

ahead, finish. 20 

MR. MOY:  Oh no, I'm just about 21 
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done.  And this is located in R-5-D and C-2-B 1 

District on the north side of Commodore  Joshua 2 

Bonnie Drive.  And that's it, Mr. Chairman. 3 

CHAIRPERSON JORDAN:  Okay.  Let me 4 

just put this case in suspension one second.  5 

Mr. Moy, would you call 18757? 6 

MR. MOY:  Yes, sir.  Application 7 

Number 18757. 8 

CHAIRPERSON JORDAN:  Is there 9 

anyone here for 18757?  18757?  18757's been 10 

before this Board several times, without having 11 

anyone participate in it, if we put this notice 12 

on for a show cause, it's going to be dismissed.  13 

It is now dismissed. 14 

MR. MOY:  Yes, sir. 15 

CHAIRPERSON JORDAN:  Okay.  Thank 16 

you.  So then let's go into 18801.  I'm going 17 

to skip that one.  I would have eventually 18 

moved that one off.  And Mr. Moy, you also had 19 

tried to contact the applicant and others and 20 

they didn't -- 21 
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MR. MOY:  Absolutely, Mr. 1 

Chairman.  I've made contact with the counsel 2 

to the represent the client in that applicant. 3 

CHAIRPERSON JORDAN:  Okay.  Good.  4 

So let's do introductions. 5 

MS. BATTIES:  Good morning.  Leila 6 

Batties with the law firm of Holland and Knight 7 

on behalf of the applicant. 8 

MR. COLLINS:  William Collins on 9 

behalf of the applicant. 10 

MS. MILANOVICH:  Jami Milanovich 11 

with Wells and Associates, Transportation 12 

Consultant for the project. 13 

MR. OLIVER:  Kyle Oliver with Vika 14 

Capitol, civil engineer. 15 

MR. CAUDLE:  Laurence Caudle, with 16 

Hickock Cole Architects, architects for the 17 

project. 18 

CHAIRPERSON JORDAN:  What was your 19 

last name, again? 20 

MR. CAUDLE:  Caudle. 21 
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CHAIRPERSON JORDAN:  Okay.  All 1 

right.  Wait, let me do something a little bit 2 

out of order because I'm trying to get an 3 

understanding from OP's, I want to get 4 

something with OP, to try and understand, Mr. 5 

Jesick, did you see the revised plans and have 6 

conversation, get all the information that you 7 

mentioned in your -- 8 

MR. JESICK:  Yes.  Good morning, 9 

Mr. Chairman, Members of the Board.  My name is 10 

Matt Jesick.  Yes, since we issued our report 11 

we've continued to work with the applicant and 12 

they've provided us all the information that we 13 

requested in our report, so we're pleased to 14 

recommend approval of the project. 15 

CHAIRPERSON JORDAN:  Okay.  Good, 16 

because I think, because I was a little bit 17 

bewildered.  Okay.  Thank you.  Appreciate 18 

it.  I don't see any issues that I particularly 19 

have that the Board needs to, anything the Board 20 

needs to drill in on in this one? 21 
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Are we okay, anything, especially 1 

in light of OP's?  Yes, that was the only 2 

concern that I had.  Ms. Batties, you know how 3 

we proceed.  You can do a presentation, if you 4 

want, or you can let us go ahead and proceed. 5 

MS. BATTIES:  I just want to note 6 

two things for the record. 7 

CHAIRPERSON JORDAN:  All right. 8 

MS. BATTIES:  In response to the 9 

Applicant's -- 10 

CHAIRPERSON JORDAN:  Go ahead and 11 

take that step into the dark, go ahead. 12 

MS. BATTIES:  The first is that the 13 

Office of Planning requested that we draft a 14 

covenant regarding the permanent open space in 15 

the north part of the property.  We have 16 

submitted that to Mr. Moy this morning. 17 

And the last thing is we revise 18 

sheet A-1 to show grasscrete and we modified, 19 

I think, the turning, or the drive isle for the 20 

loading bays and that's reflected on the sheet 21 
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that Mr. Moy has, as well. 1 

CHAIRPERSON JORDAN:  All right. 2 

MS. BATTIES:  So that would be the 3 

only modification to the plans that were filed 4 

last week. 5 

CHAIRPERSON JORDAN:  Well, because 6 

there were some conditions, that one was that 7 

the recording instrument was for the 9.4 acres; 8 

and two, that the HOA documents provision 9 

prohibited drivers from parking in their 10 

driveways; and three, that you implement the 11 

load management plan that's contained in your 12 

Exhibit 9. 13 

MS. BATTIES:  Yes. 14 

CHAIRPERSON JORDAN:  So that's, 15 

yes, okay.  All right, Mr. Jesick, anything 16 

else you would like to add? 17 

MR. JESICK:  No, thank you, Mr. 18 

Chairman. 19 

CHAIRPERSON JORDAN:  Okay.  Then 20 

any other, Department of Transportation 21 
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representation, Department of Transportation?  1 

I think they support the loading variance and 2 

they support the application for special 3 

exception. 4 

Anyone here from ANC 5C?  ANC 5C?  5 

We do have a letter of support from ANC 5C in 6 

support of this application.  Anyone wishing 7 

to speak in support?  Anyone wishing to speak 8 

in support of this application?  In support? 9 

Anyone in opposition?  Anyone in 10 

opposition?  Then we will close this hearing 11 

based upon what's already been added into the 12 

record.  I would move that we grant the relief 13 

requested with the three conditions that I've 14 

mentioned. 15 

MEMBER MILLER:  Second. 16 

CHAIRPERSON JORDAN:  Motion made 17 

and seconded.  Additional discussion, Board.  18 

All those in favor of the motion signify by 19 

saying aye. 20 

(Chorus of ayes.) 21 



 
 
 70 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

CHAIRPERSON JORDAN:  Those 1 

opposed, nay.  The motion carries.  Mr. Moy. 2 

MR. MOY:  Staff would record the 3 

vote as four to zero, on motion of Chairman 4 

Jordan, including the three conditions, second 5 

the motion, Mr. Miller, also in support, Ms. 6 

Heath and Mr. Hinkle and the Board Member not 7 

present today. 8 

CHAIRPERSON JORDAN:  Okay.  9 

Summary order, please. 10 

MR. MOY:  Yes, sir. 11 

CHAIRPERSON JORDAN:  Good.  Thank 12 

you very much.  Appreciate it.  757. 13 

MR. MOY:  No, we did that. 14 

CHAIRPERSON JORDAN:  Oh, 787, 15 

right, the 787, the new plane not the old plane.  16 

787. 17 

MR. MOY:  Yes, this would be 18 

Application Number 18787, 143 Rear W. Street, 19 

LLC.  Mr. Chairman, this application was 20 

originally posted for variances from 21 
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Subsection 2507.1 and 2507.2. 1 

I believe that Applicant has 2 

amended to change the project to a five single 3 

family row dwelling, which would withdraw from 4 

requests for variance from Subsection 2507.1.  5 

So my understanding, what's before the Board is 6 

use variance relief under 2507.2. 7 

CHAIRPERSON JORDAN:  Okay.  I'm 8 

going to make sure we have space for those of 9 

party status.  Who do we have that's requested 10 

party status that's here?  Would you please 11 

come, yes, and please give me your name. 12 

Let's make sure your microphone is 13 

turned on. 14 

MS. HUNT:  My name's Alicia Hunt.  15 

And I'm one of the neighbors that requested 16 

party status.  We submitted a joint letter.  17 

There are five of us. 18 

CHAIRPERSON JORDAN:  A joint 19 

letter?  I don't think I saw a joint letter.  20 

Ms. Hunt, let me, did you give your witness 21 
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cards to the court reporter and have you been 1 

sworn? 2 

MS. HUNT:  I gave my cards to the 3 

court reporter, I have not been sworn in. 4 

MS. JACKSON:  Okay, let's do that 5 

first, Mr. Moy?  Please stand so he can swear 6 

you in. 7 

(Witness sworn.) 8 

CHAIRPERSON JORDAN:  Okay. 9 

MR. MOY:  Thank you. 10 

CHAIRPERSON JORDAN:  Okay.  We 11 

know you submitted a request for party status.  12 

Mr. Collins, you got any objection to a party 13 

status? 14 

MR. COLLINS:  No, sir. 15 

CHAIRPERSON JORDAN:  Okay.  Then 16 

the Board will grant party status based upon the 17 

application that you submitted.  It meets the 18 

requirements for party status.  You said you 19 

did a letter requesting consolidation? 20 

MS. HUNT:  We have 5 neighbors, we 21 
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all submitted applications for party status.  1 

We submitted a letter in opposition with 15 2 

exhibits. 3 

CHAIRPERSON JORDAN:  Okay.  Well, 4 

let's, I haven't seen that. 5 

MS. HUNT:  Okay. 6 

CHAIRPERSON JORDAN:  And one, the 7 

other members, the other persons seeking party 8 

status are not given party status, they're not 9 

here, but you can represent the group anyway.  10 

We are going to do that, so you be their 11 

representative. 12 

MS. HUNT:  Thank you. 13 

CHAIRPERSON JORDAN:  All right.  14 

Now, I did not see any 15 something other, 15 15 

exhibits. 16 

MS. HUNT:  Yes, so I submitted it 17 

last evening and I just gave a hard copy to Mr. 18 

Moy. 19 

CHAIRPERSON JORDAN:  Submitted it 20 

last evening.  That would be out of time. 21 
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MS. HUNT:  If I could address that, 1 

and well, if I need to ask for leave to submit 2 

out of time I would like to ask for leave, but 3 

beyond that, the plans have changed and were 4 

just submitted 14 days ago, in terms of what the 5 

new application is and all the details. 6 

And so this has been a moving, the 7 

original application has moved a lot.  And so 8 

we just, as neighbors, have had an opportunity 9 

just very recently to respond to what would be 10 

submitted today. 11 

CHAIRPERSON JORDAN:  Okay.  Do you 12 

have the copies?  Do we have it on IZIS, or 13 

something? 14 

MR. MOY:  I don't believe it's on 15 

IZIS yet, Mr. Chairman, but I do have -- 16 

CHAIRPERSON JORDAN:  You filed it 17 

last night on IZIS? 18 

MS. HUNT:  IZIS wouldn't accept it, 19 

so I submitted it via email to the BZA 20 

submissions and I brought in a hard copy and I 21 
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also called in this morning.  I also sent a copy 1 

to Mr. Collins last evening, as well as to our 2 

ANC. 3 

CHAIRPERSON JORDAN:  All right, 4 

here's the problem with it.  Let me see, Mr. 5 

Moy, what we have.  The problem with all this 6 

is that we try to digest these things before we 7 

come and we might give you an opportunity to 8 

talk from it, but submitting it on the record, 9 

you can talk from it, I guess. 10 

MS. HUNT:  But if you look at the 11 

application, it was just submitted 14 days ago, 12 

completely revised. 13 

CHAIRPERSON JORDAN:  The problem 14 

is for us to digest it.  See, this is a stack 15 

of, how many pages do you think this is? 16 

MS. HUNT:  There's one document in 17 

there that's longer, sir.  And if you would 18 

like to disregard that, but the others are just 19 

one to two pages. 20 

CHAIRPERSON JORDAN:  No, no.  All 21 
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I'm saying, you can do your presentation, if you 1 

want to talk from it, then that's fine. 2 

MS. HUNT:  Sure. 3 

CHAIRPERSON JORDAN:  The problem 4 

is, for us to take it and try to make, we don't 5 

have copies do we? 6 

MR. MOY:  Yes. 7 

CHAIRPERSON JORDAN:  We do have 8 

copies? 9 

MR. MOY:  Yes. 10 

CHAIRPERSON JORDAN:  All right, 11 

certainly, as we go through it, you can talk 12 

from the record.  It's just that we don't have 13 

enough copies to pass.  So we'll go ahead and 14 

accept it for the record.  You're going to talk 15 

from it.  And, Mr. Collins, I understand you 16 

already have this? 17 

MR. COLLINS:  That's something I 18 

was able to download this morning. 19 

CHAIRPERSON JORDAN:  Okay.  All 20 

right, so we'll just -- 21 
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MR. COLLINS:  I haven't had a 1 

chance to digest it either. 2 

CHAIRPERSON JORDAN:  Okay. 3 

MS. HUNT:  Would it be appropriate 4 

to request a continuance? 5 

CHAIRPERSON JORDAN:  No, why don't 6 

you just go ahead and do your presentation.  7 

You can talk from it from your presentation and 8 

put in anything that you want to put in, okay? 9 

MS. HUNT:  Yes. 10 

CHAIRPERSON JORDAN:  And I do take 11 

it you still have opposition, even with the 12 

revised plans, would that be correct? 13 

MS. HUNT:  Yes. 14 

CHAIRPERSON JORDAN:  Okay.  All 15 

right, then let's proceed, Mr. Collins. 16 

MR. COLLINS:  Thank you.  Good 17 

morning.  My name is Christopher Collins with 18 

the law firm of Holland and Knight, with me is 19 

Jessica Bloomfield of our office. 20 

Also, Robert Miller, Miller 21 
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Development, Charles Struse from Miller 1 

Development, Ralph Cunningham, and Alex Barker 2 

from Cunningham Quill Architects, Eric Smart 3 

from Bolan Smart Associations and Steven Sher, 4 

who is with Holland and Knight, he is an urban 5 

planner. 6 

We have requested that you accept 7 

Misters Cunningham, Smart, and Sher, as expert 8 

witnesses.  They all have previously testified 9 

before this Board as expert witnesses. 10 

CHAIRPERSON JORDAN:  Okay. 11 

MEMBER MILLER:  Yes, Mr. Chairman. 12 

CHAIRPERSON JORDAN:  Yes? 13 

MEMBER MILLER:  Just for the 14 

record, to clarify that even though the 15 

Applicant has the same name as me, I am not the 16 

Applicant and I am not related to the Applicant 17 

and I've never met the Applicant. 18 

CHAIRPERSON JORDAN:  Okay.  I kind 19 

of figured that, but it's good to place it on 20 

the record.  Give me one second, Mr. Collins.  21 



 
 
 79 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

Okay, yes, we accept your -- 1 

MR. COLLINS:  Thank you. 2 

CHAIRPERSON JORDAN:  Thank you. 3 

MR. COLLINS:  This application was 4 

originally filed for eight units in a 5 

configuration of four flats that had three 6 

stories and a roof structure with access to a 7 

rooftop deck. 8 

The Applicant has had a number of 9 

meetings with the community.  The plan has been 10 

revised to address those concerns.  The 11 

revised plans were submitted to this Board on 12 

June 11th, with a revised documentation in 13 

support, as well, the self-certification form, 14 

and other supporting documents. 15 

That the plan now is a five unit plan 16 

and these are single family dwellings that have 17 

two floors and a partial third floor. 18 

The buildings meet all of the zoning 19 

requirements and limitations, in terms of 20 

height, bulk and setbacks.  No variances are 21 
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required for those buildings. 1 

No variances required from the 2 

prohibition on the residential use other than 3 

a single family dwellings, because these are 4 

now single family dwellings.  The only 5 

variance that is required is a variance from the 6 

lot, I'm sorry, the alley with requirements. 7 

The Applicant has met and discussed 8 

this application with a number of city 9 

agencies.  You have letters of support, or 10 

reports in support from office of planning, 11 

from DDOT, from fire and emergency management 12 

services. 13 

Also, you will hear testimony today 14 

about the applicant's discussions with the 15 

Metropolitan Police Department, the Department 16 

of Public Works and D.C. Water, none of whom 17 

have expressed any opposition to the project. 18 

I, at this point, would like to 19 

just, unless there's any questions 20 

preliminarily just turn to the first witness, 21 
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Mr. Miller. 1 

CHAIRPERSON JORDAN:  I think the 2 

record already provides the issue on 3 

sufficiency from the other agencies.  You can 4 

put on evidence, if you want, I think we already 5 

have those already in evidence. 6 

MR. COLLINS:  Mr. Chairman, you'll 7 

have to bear with me, I cannot hear you. 8 

CHAIRPERSON JORDAN:  Okay.  I said 9 

your filings already have your other agencies 10 

that you talked about that have passed on this 11 

and said there wasn't any issue. 12 

And you don't have to use that 13 

affirmatively in your presentation, you can use 14 

it for rebuttal, if something comes up in those 15 

areas, but I think the record's clear where 16 

those agencies are. 17 

MR. COLLINS:  Okay.  We do not have 18 

anything, I believe, in the record in writing 19 

from MPD, or DPW, or -- 20 

CHAIRPERSON JORDAN:  Okay. 21 
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MR. COLLINS:  -- D.C. Water, but 1 

Mr. Struse is here to discuss that.  I think 2 

it's referred to in the OP Report and if that's 3 

sufficient we'll let it go at that.  But if 4 

you'd like, Mr. Struse is here to describe his 5 

discussions with the individuals and those 6 

three agencies. 7 

CHAIRPERSON JORDAN:  All right, I 8 

don't think that's really where the Board has 9 

issues, in regards to those city services, et 10 

cetera, it may come up in the opposition.  So 11 

that's not where we're -- 12 

MR. COLLINS:  All right.  All 13 

right, just to make sure.  All right then, I'd 14 

like, at this point, just to turn to the first 15 

witness, Mr. Miller. 16 

MR. MILLER:  I thank you.  And 17 

thank you for hearing us today.  Can you hear 18 

me? 19 

CHAIRPERSON JORDAN:  Yes. 20 

MR. MILLER:  Thank you for hearing 21 
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us today.  I thought, if I could, just provide 1 

some brief backdrop and history as to our 2 

involvement with this property and this 3 

project, briefly. 4 

This is a project that sits 5 

immediately behind three buildings, three 6 

apartment buildings, which we acquired back in 7 

2001. 8 

We did not have ownership of this 9 

lot at the time.  The lot at the time was 10 

overrun with, it was blighted, it was 11 

overgrown, old trucks, vehicles abandoned, 12 

trash, rats, and a major drug presence taking 13 

place there. 14 

We originally acquired this lot a 15 

couple years after the acquisition of the other 16 

buildings, mostly to improve upon it from an 17 

overall and a neighborhood conditions 18 

standpoint and working closely with the ANC 19 

back then, actually, in trying to do the right 20 

things in the neighborhood. 21 
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We acquired that lot and 1 

immediately cleaned it up and basically which 2 

was just clearing it, because it was messy and 3 

it was, like I said, a major, it was used 4 

significantly by drug activities going back and 5 

forth across our property and so forth. 6 

So we cleaned up the property and 7 

kept it in that form.  We did two of the three 8 

buildings under one substantial rehabilitation 9 

back in 2006. 10 

At that time, the lot was used for 11 

construction staging for those construction 12 

activities, once those buildings were 13 

completed, at the time as rental apartments, 14 

the spaces were offered for rent to the 15 

residents of those buildings. 16 

If it was offered for free, it was 17 

used, generally, if it was offered for rent, it 18 

was not used, particularly, I think the lot 19 

accommodated 30 spaces, as we had it marked. 20 

There was on average six spaces 21 
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which were rented by tenants of the buildings.  1 

The buildings were converted to condominium, 2 

two of the three buildings and sold as 3 

condominiums in 2012. 4 

And we've had a nice, a very nice and 5 

strong relationship with the community 6 

throughout.  And in 2012, they were sold.  7 

They were offered again for rental and again 8 

that lot has averaged somewhere between four to 9 

six, maybe, eight parking spaces utilized at 10 

any time. 11 

We began exploring alternative uses 12 

of the property a couple of years ago, based on 13 

the fact that it's, we felt in discussions with 14 

other neighbors a liability to the neighborhood 15 

from security and other standpoints. 16 

We began meeting with the community 17 

in August 2013 to discuss this.  At the same 18 

time we were also discussing a proposal by D.C. 19 

Water to lease parking to master lease parking 20 

on this site while they conducted major 21 
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infrastructure improvements that they felt 1 

were going to displace residents from street 2 

parking. 3 

That's a fixed, a fine night  4 

project, which started a couple of months ago 5 

and will go through 2016.  Actually, our first 6 

meeting's with the community, were designed to 7 

see if the community wanted us to do that with 8 

D.C. Water. 9 

We worked closely with the 10 

community on that and they ultimately 11 

determined that, although some were concerned 12 

about security and traffic in the back alley and 13 

those kind of things. 14 

Ultimately, the vote was taken in a 15 

small area group that was formed at the 16 

direction of the Civic Association.  We did 17 

proceed with the parking of the space, which has 18 

a several month, up to a couple of year life 19 

span. 20 

The other thing which we introduced 21 
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at that August meeting with the community was, 1 

the notion of proposing housing for that site. 2 

We had mixed support.  We had 3 

questions about what it might be like, the 4 

character of the housing, that sort of thing.  5 

We proceeded from there to, actually, our 6 

initial discussions were with Cunningham and 7 

Quill, Ralph Cunningham, from an architecture 8 

standpoint and land planning standpoint, to 9 

look at this site and say hey, from an urban 10 

planning and sensibility standpoint, what 11 

makes the most sense back here, from a size 12 

scale density standpoint? 13 

Let's sort of, you know, set the 14 

numbers and everything else aside and say hey, 15 

gee, what really works on this?  And Ralph and 16 

his team came up with an eight unit scheme, 17 

which was developed, it met some of the size and 18 

lot constraints. 19 

It had to do with our original 20 

application to the BZA, allowing for relief on 21 
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the 30-foot alley, also requesting relief there 1 

and also requesting relief on allowing us to put 2 

two flats per lot and Chris can stand on that, 3 

I suppose. 4 

But we had two variances initially, 5 

which would have allowed us to reach eight units 6 

on this site, instead of the currently proposed 7 

five.  We presented that to the Civic 8 

Association, the Bloomingdale Civic 9 

Association.  They were appreciative of us 10 

coming forth.  They were always nice, positive 11 

meetings. 12 

It was suggested by the Civic 13 

Association that we form a small area group and 14 

work closely with the neighbors immediately 15 

surrounding this block, which we did and had, 16 

I believe, four meetings with this small area 17 

group. 18 

We started those meetings 19 

presenting the eight-unit plan.  The small 20 

area group felt that the eight units were, sort 21 
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of, too many units. 1 

It was, as Chris mentioned, it was 2 

four total stories, three stories with a roof 3 

structure and they felt that the height was too 4 

high. 5 

There were certain elements that 6 

the uneven break along the lot line, or 7 

whatever, and so what we did was, we basically 8 

opened up a process with that small area group 9 

and the team at Cunningham and Quill to say hey, 10 

gee, how can we make this work for you guys and 11 

still work for us? 12 

And we worked through a series of 13 

three or four meetings with the group and we 14 

felt like, through that process, had very, very 15 

positive, enthusiastic support from that 16 

group, to the point at the last meeting they 17 

were really ultra, it was sort of a, it was a 18 

very positive, like, hey, gee, we really 19 

appreciate this.  You basically designed this 20 

building exactly as we directed. 21 
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And we felt very positive and we 1 

were very pleased, because of the enthusiastic 2 

level of support that took place at that small 3 

area group and I think that's reflective in some 4 

of the letters of support that we've received 5 

thereafter, which I think have been submitted 6 

here. 7 

In working with the next steps, 8 

following the small area group, where we had 9 

returned to the Civic Association and we were 10 

somewhat surprised at the Civic Association 11 

there was a, what we felt was a limited, but very 12 

vocal opposition to the project, where there 13 

had been limited participation and input 14 

provided at the small area group, and so we were 15 

somewhat surprised. 16 

I think many members of the small 17 

area group did not feel comfortable speaking 18 

out there.  It seemed like the small area group 19 

was somewhat, their presence at the Civic 20 

Association meeting was somewhat diminished, 21 
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or disregarded, perhaps, in light of a small 1 

vocal minority, and other folks, who had, sort 2 

of, ancillary concerns, which were, again, 3 

outside of the small area group. 4 

The Civic Association did vote to 5 

oppose the project and then it moved to the ANC.  6 

And the ANC, it was a very nice meeting with the 7 

ANC and the group. 8 

They basically said hey, we're 9 

voting along the lines of the Civic 10 

Association, we follow their vote, unless 11 

there's a major reason to do otherwise. 12 

And so it was a very limited 13 

discussion at the ANC, it, sort of, was a Civic 14 

Association voted against, we're going to 15 

follow that vote.  And that's sort of the 16 

historic backdrop to what has been taking place 17 

at the site. 18 

MR. COLLINS:  And then with your 19 

discussions with other agencies, as a result of 20 

our meeting with Office of Planning, where they 21 
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suggest that you reach out to other agencies, 1 

do you had those discussions, or you -- 2 

MR. MILLER:  We did.  We had 3 

discussions with either, we had discussions 4 

with all agencies and whether it was in writing 5 

or verbal, there was no particular issue 6 

presented in respect to any opposition.  I 7 

think there was none raised, whatsoever. 8 

And one of the most, if I can just 9 

add another response to that, but one of the 10 

most compelling, sort of, pieces of this 11 

project are the three buildings, two of which 12 

are condominium, one of which is actually under 13 

rehabilitation right now. 14 

But it provides a frontage on W 15 

Street and it provides a 26-foot wide perpetual 16 

easement, which takes you from W Street back to 17 

the site and provides a really nice connection 18 

point to W Street, which is, from our 19 

standpoint, we want to build the right stuff and 20 

we want to build good stuff, and there were a 21 
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lot of pieces on this which we really pressed 1 

to make it right. 2 

And from our standpoint, the pieces 3 

come together in such a way, which enable us to 4 

build something which is really right and 5 

appropriate from an urban planning and 6 

development standpoint. 7 

MR. COLLINS:  Thank you.  Those 8 

agencies that you referred to that you do not 9 

have anything in writing from those are 10 

Department of Public Works, D.C. Water, and 11 

Metropolitan Police Department, is that right? 12 

MR. MILLER:  That's correct. 13 

MR. COLLINS:  Thank you.  All 14 

right, unless you have anything else, Board 15 

Members? 16 

CHAIRPERSON JORDAN:  Let me ask 17 

you, who selected the small area group? 18 

MR. MILLER:  It was coordinated by 19 

Teri Janine Quinn was the Civic Association, 20 

the President, or the Commissioner of the Civic 21 
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Association.  Teri Janine suggested that we 1 

coordinate the, I think, actually, if I'm 2 

remembering correctly, Alicia Hunt, I believe, 3 

was one of the original coordinators on that. 4 

And then, I think, it was sort of, 5 

and, Alicia, please feel free to correct me, I 6 

think it was collectively referred to Mark 7 

Mueller, who, at the time, was the ANC Single 8 

Member District Commissioner. 9 

So Mark Mueller took the lead role 10 

in coordinating that meeting.  Actually, those 11 

meetings were conducted at his house.  He would 12 

send out notices, but then he would take whoever 13 

we sent it to and send it to the small area 14 

group, as he deemed appropriate.  So I think 15 

Mark Mueller was the chief coordinator of 16 

those, at the time, the Single Member ANC 17 

Commissioner. 18 

Throughout the process, I believe 19 

that Mark stepped down, or no longer was the 20 

Single Member Commissioner, based on stuff 21 
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unrelated to this project. 1 

CHAIRPERSON JORDAN:  All right.  2 

Board, any other questions of this witness? 3 

Okay. 4 

MR. COLLINS:  The next witness is 5 

Mr. Cunningham. 6 

MS. HUNT:  Just in terms of 7 

procedure, am I allowed to ask any questions? 8 

CHAIRPERSON JORDAN:  You know, we 9 

could, I guess, let's, you can, but let's do it 10 

per witness.  I think that would probably keep 11 

us better in order.  So why don't you ask 12 

questions of that which were requested earlier. 13 

MS. HUNT:  Of Mr. Miller? 14 

CHAIRPERSON JORDAN:  Go ahead. 15 

MS. HUNT:  Okay.  Mr. Miller, you 16 

referenced some letters in support of the 17 

project, I'm not aware of any, could you 18 

identify how many letters in support, or who 19 

wrote those letters? 20 

MR. MILLER:  I think those are all 21 
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on the record. 1 

MS. HUNT:  Okay.  Thank you. 2 

MR. MILLER:  I believe there's 15 3 

from surrounding neighbors. 4 

MS. HUNT:  Okay.  Do you also own 5 

143 W Street? 6 

MR. MILLER:  Yes. 7 

MS. HUNT:  And was there a fire in 8 

that building last summer? 9 

MR. MILLER:  Yes, on June 8th. 10 

MR. COLLINS:  Objection. 11 

CHAIRPERSON JORDAN:  Yes, what's 12 

the relevance of the building? 13 

MS. HUNT:  That building is owned 14 

by Mr. Miller and he has submitted an easement 15 

between that building and the adjacent building 16 

and argued that the easement that he granted 17 

himself from those two properties creates a 18 

uniqueness to this internal alley property. 19 

CHAIRPERSON JORDAN:  You're saying 20 

because of the easement that he put in place, 21 
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is now he's piggybacking on it to be one of the 1 

reasons why there's a need for this relief, is 2 

that what you're saying? 3 

MS. HUNT:  Correct.  That is his 4 

argument, so I was trying to -- 5 

CHAIRPERSON JORDAN:  Okay, got 6 

you.  Go ahead and proceed. 7 

MS. HUNT:  -- learn more about 8 

these other properties.  So -- 9 

CHAIRPERSON JORDAN:  Overruled.  10 

Go ahead and proceed.  Respond, please. 11 

MR. MILLER:  Okay.  What was the 12 

question again? 13 

MS. HUNT:  So there was a fire in 14 

that building last summer -- 15 

MR. COLLINS:  Objection. 16 

CHAIRPERSON JORDAN:  Why don't you 17 

just get to the issue about what you wanted to 18 

ask about it. 19 

MS. HUNT:  Okay.  And that 20 

property's currently vacant? 21 
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MR. MILLER:  Correct. 1 

MS. HUNT:  Okay.  Can you explain 2 

the easement that you submitted into the 3 

record?  I understand you own 143 W and the 4 

adjacent property and then submitted easement 5 

in which you signed each piece of paper. 6 

MR. MILLER:  Right. 7 

MS. HUNT:  Can you explain that 8 

easement? 9 

MR. MILLER:  Sure.  Yes, when the, 10 

as I mentioned earlier, this was originally 11 

the, this speaks to the properties, which are 12 

immediately south and adjacent to the 143 Rear 13 

W Street, which is the subject of these 14 

proceedings. 15 

It's three apartment buildings.  16 

It was three apartment buildings.  At the time 17 

of the rehabilitation of two of the three 18 

apartment buildings, it became clear that the 19 

third building, that there would be a 20 

potential, at some point down the road, to 21 
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improve and bring up to date infrastructure and 1 

do those sorts of things, so that there will be 2 

a substantial rehabilitation of the third 3 

building, which is the one that's currently 4 

vacant, and a potential for a development that 5 

would take place in the back lot, which is this 6 

lot, 143 Rear W Street. 7 

And what we wanted to ensure, prior 8 

to the, because two of the three buildings are 9 

now condominiums that we do not, that they're 10 

unrelated to us, for practical purposes at this 11 

point, we wanted to ensure, prior to the 12 

condominium being put in place on those two 13 

buildings that 143 W Street, that's the third 14 

apartment building, and the 143 Rear W Street, 15 

to the extent that there was ever a need or 16 

requirement for development to take place, 17 

either rehabilitation of the apartment 18 

building, or development that would take place 19 

on the rear lot, that they had adequate capacity 20 

to provide the necessary infrastructure, 21 
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including D.C. Water, Washington Gas, so water 1 

and sewer, as well as pedestrian access, both 2 

-- 3 

CHAIRPERSON JORDAN:  You control 4 

both properties, correct? 5 

MR. MILLER:  That's correct.  6 

That's correct.  And it was, I think, even from 7 

a utilities standpoint, it appeared to be the 8 

prudent thing to do, to ensure that there would 9 

be a connection point on that. 10 

MS. HUNT:  And then what is the plan 11 

for 143 W Street? 12 

MR. MILLER:  143 W Street is the 13 

vacant apartment building that is currently 14 

under redevelopment to bring that up to current 15 

standards of familiar infrastructure and 16 

layout standpoint.  So that building is going 17 

to be gut rehabbed and it needs it. 18 

MS. HUNT:  And when is that work 19 

expected to start, because there's nothing 20 

going on right now? 21 
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MR. MILLER:  We're in architecture 1 

and design, currently, so I would anticipate 2 

maybe within three months, maybe, three to six 3 

months. 4 

MS. HUNT:  Could you speak to the 5 

current use of the rear lot at 143 W Street? 6 

MR. MILLER:  Sure.  The current 7 

use is, as I think I mentioned moments ago, is 8 

it's currently master leased to D.C. Water.  9 

D.C. Water has a major infrastructure project 10 

in place that's been a major issue for the 11 

neighborhood, independent of our project, and 12 

something the neighborhood's been very closely 13 

involved with, and D.C. Water was looking for 14 

the capacity to provide parking for the 15 

residents, who might be displaced by their 16 

infrastructure work. 17 

So that's currently master leased 18 

to D.C. Water.  D.C. Water is currently 19 

providing all oversight and management of the 20 

lot, including security.  I believe 24-hour 21 
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security, perhaps. 1 

I did have a chance to speak with the 2 

security guard there, yesterday.  I was there 3 

for something unrelated.  And she was very nice 4 

and mentioned, when I was there, the lot had 5 

four cars parked in it, yesterday, that was 6 

around, whatever, that was maybe 2 o'clock in 7 

the afternoon, she mentioned that the lot is 8 

being used. 9 

They're master leasing it.  She 10 

said they've had, on average, maybe, six to 11 

eight cars parked there in the evening.  I have 12 

not verified that, that was conveyed to me by 13 

the, so as far as, it's master leased to D.C. 14 

Water.  I believe, you know, I know they've 15 

communicated and provided free parking to the 16 

surrounding neighbors. 17 

MS. HUNT:  And in the master lease, 18 

how much is D.C. Water paying you per parking 19 

spot? 20 

MR. MILLER:  They pay $200 per 21 
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month for the spaces. 1 

MS. HUNT:  And how many spaces? 2 

MR. MILLER:  Twenty-four. 3 

MS. HUNT:  So over the course of the 4 

master lease, how much do you expect D.C. Water 5 

will pay you in total? 6 

MR. MILLER:  I don't know off-hand, 7 

but we could do the math here real quick. 8 

MS. HUNT:  Is it about $100,000, or 9 

more? 10 

MR. MILLER:  I, okay. 11 

CHAIRPERSON JORDAN:  How long does 12 

D.C. Water have a lease? 13 

MR. MILLER:  It's a lease that's 14 

expected to go the full term of two years, 15 

although there are termination provisions for 16 

both us and D.C. Water.  And the termination 17 

provisions are not complicated, basically, it 18 

says that either party may terminate on X-days= 19 

notice. 20 

MS. HUNT:  And I think I just have 21 
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one more question.  I understand that you 1 

purchased the rear lot for about $116,000, is 2 

that correct? 3 

MR. MILLER:  That sounds right. 4 

MS. HUNT:  So between the D.C. 5 

Water lease and your prior parking rentals in 6 

that lot, have you recouped the amount that you 7 

purchased the lot for? 8 

MR. MILLER:  I don't know that we 9 

have.  We have, for the most part, I mean, just 10 

speaking frankly, the lot has never generated 11 

a particularly significant amount of parking 12 

income.  We do pay real estate taxes and 13 

insurance. 14 

The original cost of removing the 15 

vegetation, the vehicles, temporary fencing, 16 

just sort of scraping and grading, there's 17 

dollars there, so have we recouped?  And it may 18 

have been $112,000, I'm not sure, it was 19 

$112,000, $116,000. 20 

But have we recouped those dollars?  21 
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Frankly, I don't know.  There's not been a 1 

significant recoup, but certainly, it's 2 

possible. 3 

MS. HUNT:  That's all the 4 

questions. 5 

CHAIRPERSON JORDAN:  Mr. Collins. 6 

MR. COLLINS:  Mr. Miller, in your 7 

estimation, your professional judgment, would 8 

continuing to use this for a parking lot and 9 

offering it to the public, be a prudent business 10 

move? 11 

MR. MILLER:  Absolutely not, from 12 

my standpoint.  And that's both from an 13 

economic standpoint, the parking lot is very, 14 

very difficult to manage. 15 

A private parking lot that does not 16 

have the density in number of parking spaces to 17 

support a full-time attendant, who can manage 18 

and manage all the ingoing and outgoing cars of 19 

the lot, unless you have the capacity for a lot 20 

that can accommodate significantly more spaces 21 
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than the 24 spaces that are currently on that 1 

lot, you cannot meet the infrastructure 2 

requirements required to manage that lot in a 3 

way other than, which is what we've had to do, 4 

and it's one of the pieces that made it so 5 

difficult. 6 

In order for us to have cars that are 7 

incorrectly parked there, towed off the lot, 8 

based on the law, we have to call the police, 9 

have a police officer come out and ticket the 10 

car, and then we can call the D.C. government 11 

to come out afterwards and tow it, only after 12 

it's been ticketed. 13 

So our capacity to manage a small 14 

volume lot is, from an economic standpoint, 15 

makes, it's not feasible.  And further, based 16 

on going through the small area group process, 17 

and as listed in several of the letters of 18 

community support, a large, large percentage of 19 

the neighbors there do not want a parking lot.  20 

They feel like it presents a security concern, 21 
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that it's unattractive and it's unappealing. 1 

 So based on our ongoing 2 

communications and representations to 3 

neighbors, beyond the fact it doesn't make an 4 

economic sensibility, it's not, it would be 5 

inconsistent with the spirit of what we've been 6 

trying to achieve. 7 

MR. COLLINS:  So after this 8 

temporary arrangement is concluded with D.C. 9 

Water, am I correct in stating that you would 10 

not then seek to use it for parking in the 11 

future, because there's no economic, it doesn't 12 

make economic sense and it's just not right for 13 

the community? 14 

MR. MILLER:  That would be our 15 

historic experience and that would be our 16 

anticipated path forward.  It's not worth the 17 

cost of operating and it would likely just be 18 

fenced and satisfied, I suppose. 19 

MR. COLLINS:  Have you looked at, 20 

or evaluated other uses for that site? 21 
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MR. MILLER:  We have.  The uses are 1 

very limited, as we understand it.  We looked 2 

at the capacity for an artist studio.  It's 3 

just the economics.  A single artist studio 4 

that we'd have to build the structure to do it.  5 

The economics there don't support it remotely. 6 

There's the discussion about 7 

private garages, or public storage, but the 8 

garages are required to be one garage, I 9 

believe, per 4,000 feet, so we can maybe get two 10 

garages on the site, of which there's no real 11 

market for. 12 

From a public storage standpoint, 13 

there's not much, clearly, you're not going to 14 

put a large infrastructure oriented public 15 

storage facility on this 9,000 square foot lot.  16 

So in our estimation there are no other uses. 17 

MR. COLLINS:  Thank you. 18 

CHAIRPERSON JORDAN:  Let me ask 19 

you, what's your operational cost to run it, if 20 

it was a parking lot, what's the cost of 21 
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constructing a parking lot and running a 1 

parking lot? 2 

MR. MILLER:  The, speaking from 3 

memory, all right, the cost of improving the 4 

parking lot in such a way that would be an 5 

appropriately improved access controlled 6 

properly maintainable, the current standards, 7 

it's probably $250,000, would be my guess. 8 

The cost of annual operations for 9 

that site, when one thinks of the 10 

infrastructure cost, ongoing utility cost and 11 

otherwise, and when one thinks of insuring and 12 

paying taxes and paying 24-hour personnel to 13 

manage, are probably in the tune of a couple to 14 

$250,000 a year. 15 

CHAIRPERSON JORDAN:  Okay.  And 16 

you guys, where are those numbers?  Because I 17 

didn't see any of those numbers submitted with 18 

your application. 19 

MR. MILLER:  I don't think they 20 

were a particular part of our submission.  I'm 21 
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just sort of speaking off of historical 1 

context. 2 

CHAIRPERSON JORDAN:  Got you.  But 3 

you ran those numbers?  You have those numbers? 4 

MR. MILLER:  We can sure provide 5 

them, as required.  And they may be referenced 6 

in -- 7 

CHAIRPERSON JORDAN:  You have the 8 

numbers, was the question, you do have those 9 

numbers, you already prepared those numbers? 10 

MR. MILLER:  Not for this 11 

commission, but we have prepared them 12 

internally for our evaluation over the years. 13 

CHAIRPERSON JORDAN:  And what 14 

about the artist studio, what's the cost of 15 

constructing an artist studio and the -- 16 

MR. MILLER:  We did not, because it 17 

was a single artist studio, we sort of just 18 

maybe didn't get too far down the economic 19 

analysis on that one. 20 

CHAIRPERSON JORDAN:  How about the 21 
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garage and storage? 1 

MR. MILLER:  We don't believe 2 

there's any market for the garage and storage. 3 

CHAIRPERSON JORDAN:  You have the 4 

marketing study? 5 

MR. MILLER:  No, we don't. 6 

CHAIRPERSON JORDAN:  Okay.  All 7 

right.  Any other questions of this witness? 8 

MR. COLLINS:  May I just follow up 9 

on a question there? 10 

CHAIRPERSON JORDAN:  Sure. 11 

MR. COLLINS:  But you did test the 12 

market for parking? 13 

MR. MILLER:  We went in, the way 14 

this worked was around 2012, when the 15 

condominiums were put in place there, we 16 

offered the condominiums with parking. 17 

The condominium owners would 18 

generally take the free parking, which was 19 

required, and then they would, once that free 20 

parking expired they would no longer pay for 21 
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parking. 1 

When we figured out our market was 2 

very thin, from the condo standpoint, we did 3 

reach out, I believe, in 2012, 2011, so maybe 4 

it was tail-end of the rental even, to the 5 

community members and we had little to no 6 

tangible response on that. 7 

MR. COLLINS:  Thank you. 8 

CHAIRPERSON JORDAN:  Okay. 9 

Continue. 10 

MR. COLLINS:  Nothing further. 11 

CHAIRPERSON JORDAN:  Okay.  No 12 

other witnesses you want to present? 13 

MR. COLLINS:  Next witness will be 14 

Ralph Cunningham. 15 

CHAIRPERSON JORDAN:  Okay. 16 

MR. COLLINS:  Mr. Cunningham, 17 

would you please identify yourself and proceed 18 

with your testimony. 19 

MR. CUNNINGHAM:  Good morning.  20 

can you hear me? 21 
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CHAIRPERSON JORDAN:  Yes. 1 

MR. CUNNINGHAM:  I'm Ralph 2 

Cunningham from Cunningham Quill Architects, 3 

here in Washington, DC.  With me here, to my 4 

left, is Alex Barker.  Alex, can you go to the 5 

beginning of the presentation, please? 6 

So in reference to the testimony of 7 

Mr. Miller, the site is surrounded on three 8 

sides by residential development, single 9 

family houses, and on the south side consists 10 

of three multi-family buildings, two of which 11 

are the McGill Row buildings and the third is 12 

143 W Street, which was mentioned earlier. 13 

And if you look at the slide there 14 

on the bottom of this slide on W Street, so when 15 

we started this project we had to ask ourselves, 16 

I think, the first question that anyone would 17 

ask, which is why would anyone want to live in 18 

an alley and what kind of an environment would 19 

you create that would be desirable for that? 20 

One thing that was mentioned 21 
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earlier is that the site currently is a, 1 

effectively, an unimproved gravel parking lot 2 

with a fence around it. 3 

And so, you know, our first thought 4 

was how do we create a community here and how 5 

do we create a community where, you know, in 6 

this case, five houses would exist, and where 7 

we could have landscaping and a quality of life.  8 

So we can go to the next slide. 9 

So as we mentioned earlier, we had 10 

a previous scheme that was eight units, we 11 

reduced that to five units in constitution with 12 

the community. 13 

We have a very large courtyard in 14 

the front of the site, or on the south side of 15 

the site, that has led to by the 26-foot 16 

easement that was mentioned previously. 17 

We do think that that is a unique 18 

asset of this site, because the existing 19 

multi-family buildings are set apart and you 20 

can see to this site from the street, which we 21 
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think is important from a community life, but 1 

also from a security standpoint. 2 

So we developed a five-row houses 3 

again, there's a courtyard on the south, on the 4 

north side there are five parking internal 5 

garages for each house. 6 

These are self-parked and we think 7 

that is important because, again, the notion of 8 

living on an alley, we think it's important that 9 

people be able to enter their own garage, close 10 

their door and be done for the night. 11 

And by doing that we allowed open 12 

space on the north and the south of the site, 13 

which we thought was important for the alleys 14 

on both sides. 15 

We also created on the east and west 16 

side court niches, that was also in response to 17 

the neighbors to allow vegetation.  We're 18 

going to see a little more of that in a second. 19 

The houses are three bedroom, three 20 

bath houses.  I'm not going to go through each 21 
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and every plan.  Here, you see the general 1 

massing of the project.  This is a high quality 2 

project that is primarily brick in keeping with 3 

the neighborhood. 4 

You see the niche on the upper 5 

drawing and the courtyard elevation on the 6 

lower.  The third floor is significantly set 7 

back and there's a roof terrace on the second 8 

floor.  Outside of that there's no access, 9 

public access, to the upper roof.  And that was 10 

also another issue that was discussed by the 11 

neighbors. 12 

The general height of the building, 13 

the height of the brick is roughly 21 feet.  The 14 

upper roof is roughly 30 feet.  This is in 15 

keeping with the mass of the neighboring 16 

houses, which generally the rear facade of 17 

which is between 26 and 28 feet. 18 

They slope from the alley side to 19 

the street side, as is typical of houses of that 20 

vintage, up to various forms of masonry groups, 21 
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et cetera. 1 

So again, the elevations, I should 2 

point out that this is very much a three 3 

dimensional project.  It is masonry all the way 4 

around. 5 

We thought that, you know, it 6 

doesn't really have a front, in the sense of 7 

architecturally on the front and then sort of 8 

utilitarian character to the rear or the sides.  9 

Next. 10 

Sections.  There is a basement in 11 

the buildings, but it's small and it has no 12 

light, so there was some concern with the 13 

neighbors about possible conversion to an 14 

accessory apartment, or something like that in 15 

the future.  We think that's very difficult, 16 

there's no light. 17 

Here you see the renderings, which 18 

I think are very compelling of the green space 19 

between our buildings on the right and McGill 20 

Row on the left.  This effectively makes a 21 
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30-foot wide space between the face of our 1 

building and the face of McGill Row. 2 

And you see that the courtyard is 3 

meant to be quite accessible.  It's not 4 

surrounded by high walls.  We thought that it 5 

was important that this not project a sort of 6 

high security kind of environment, because the 7 

neighbors' rear yards are all, you know, facing 8 

us.  Next. 9 

MR. COLLINS:  Can you just describe 10 

what you're looking at there?  Is it correct 11 

that this is a view facing west along the south 12 

side of the building, within the entrance 13 

courtyard? 14 

MR. CUNNINGHAM:  That's right.  So 15 

if you turn to the left here you'll be looking 16 

towards W Street.  Next.  So here is the 17 

current condition of the site, which we 18 

mentioned earlier. 19 

MR. COLLINS:  And you're looking at 20 

that, in that view you're looking in what 21 
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direction? 1 

MR. CUNNINGHAM:  That's looking to 2 

the north. 3 

MR. COLLINS:  From what corner? 4 

MR. CUNNINGHAM:  That's looking 5 

from the corner, the southeast corner. 6 

MR. COLLINS:  The southeast 7 

corner? 8 

MR. CUNNINGHAM:  Yes.  Southwest, 9 

sorry. 10 

MR. COLLINS:  Southwest. 11 

MR. CUNNINGHAM:  Yes. 12 

MR. COLLINS:  All right. 13 

MR. CUNNINGHAM:  So north -- 14 

CHAIRPERSON JORDAN:  Mr. Collins, 15 

make sure you're on the microphone when you ask 16 

your questions, okay? 17 

MR. COLLINS:  Yes, sir. 18 

MR. CUNNINGHAM:  So north is up in 19 

the photograph, if that makes sense?  Next.  20 

So the equivalent view after, the current view, 21 



 
 
 120 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

this would be looking east. 1 

MR. COLLINS:  Along which alley? 2 

MR. CUNNINGHAM:  This is the north 3 

alley.  Next.  Okay.  And then here on the 4 

right you see the McGill Row apartment 5 

buildings, they're about 40 feet tall that are 6 

adjacent. 7 

MR. COLLINS:  And you're looking, 8 

your view on that is looking -- 9 

MR. CUNNINGHAM:  You're looking to 10 

the east. 11 

MR. COLLINS:  To the east -- 12 

MR. CUNNINGHAM:  Yes. 13 

MR. COLLINS:  -- along the south 14 

alley? 15 

MR. CUNNINGHAM:  That's right.  So 16 

again, you see the results of the greening of 17 

the alley, the courtyard, and what the 18 

relationship is between our building and McGill 19 

Row.  Next. 20 

Again, this is a current photo.  21 
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You see the two out of three of the existing 1 

multi-family buildings.  The building, 143 W, 2 

that Ms. Hunt was referring to earlier, is on 3 

the left.  And you see the alley, the alley is 4 

currently, it's a 15-foot wide alley, but it's 5 

paved for ten feet.  So you see the fence and 6 

the green space, the grass, if I can call it 7 

that, is actually in public space. 8 

MR. COLLINS:  And this is the east 9 

alley? 10 

MR. CUNNINGHAM:  Yes, this would be 11 

the east alley. 12 

MR. COLLINS:  And that would be 13 

looking south? 14 

MR. CUNNINGHAM:  East alley 15 

looking south, yes. 16 

MR. COLLINS:  Thank you. 17 

MR. CUNNINGHAM:  And then after, 18 

and you see the same -- 19 

MR. COLLINS:  And just a question, 20 

the grass that's between the alley and the 21 
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building, is that the private property of the 1 

project, or is that part of the alley? 2 

MR. CUNNINGHAM:  No, that is in 3 

public space.  So you also see our court niche 4 

there, which will be planted with Virginia 5 

Creeper. 6 

And, again, we were asked by the 7 

community to have some relief in that very long 8 

elevation there, and that's what we provided. 9 

MEMBER HEATH:  Quick question for 10 

you. 11 

MR. CUNNINGHAM:  Yes. 12 

MEMBER HEATH:  Has the color of the 13 

brick changed from a red brick to a tan, or is 14 

that just the quality and color on the screen? 15 

MR. CUNNINGHAM:  It's just the 16 

quality of the -- 17 

MEMBER HEATH:  Okay. 18 

MR. CUNNINGHAM:  -- on the screen. 19 

MEMBER HEATH:  Okay. 20 

MR. CUNNINGHAM:  It's a red brick. 21 
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MEMBER HEATH:  Okay. 1 

MR. CUNNINGHAM:  Yes.  Yes.  2 

Next.  This would be a view looking south, 3 

again, towards 143 W, and then the view of the 4 

individual garage entrances.  The trees that 5 

we would plant there, each house has a small 6 

garden.  And we've also been working with the 7 

neighbors on trash enclosures, which are shown 8 

there. 9 

And also, you may notice in the plan 10 

that the corners of the development are 11 

actually clipped and that's to allow for good 12 

access for garbage trucks, people backing out, 13 

et cetera. 14 

MR. COLLINS:  Let me ask you a 15 

question about the material.  The brick is  16 

two-story and then the material above that is 17 

what? 18 

MR. CUNNINGHAM:  It's hardy 19 

siding, yes.  Next.  Okay, so that's our last 20 

slide. 21 
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CHAIRPERSON JORDAN:  Any 1 

questions, Board?  Okay.  Do you have any 2 

questions, Ms., I'm sorry, Ms. -- 3 

MS. HUNT:  Hunt. 4 

CHAIRPERSON JORDAN:  Hunt. 5 

MS. HUNT:  Just a couple.  Would it 6 

be possible to go to the slide with the cyclist 7 

in the alley that showed the new building and 8 

143 W? 9 

MR. CUNNINGHAM:  Sure.  That one, 10 

or the other one? 11 

MS. HUNT:  The other one. 12 

MR. CUNNINGHAM:  Yes. 13 

MS. HUNT:  It had a cyclist coming 14 

at you. 15 

MR. CUNNINGHAM:  Yes.  That one. 16 

MS. HUNT:  Right.  So when you look 17 

down that alley, the new building, you see the 18 

new building and then 143 W, will those line up, 19 

as it kind of appears in the picture, or is the 20 

new building going to stick out further than 143 21 
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W? 1 

MR. CUNNINGHAM:  The new building 2 

does not align with 143 W, it's at the property 3 

line at the alley. 4 

MS. HUNT:  So how many feet beyond 5 

143 W does it extend? 6 

MR. CUNNINGHAM:  Just looking at it 7 

and without exact measurements, about five 8 

feet. 9 

MS. HUNT:  And then the Flagler 10 

homeowners are on the left side of that picture. 11 

MR. CUNNINGHAM:  Yes. 12 

MS. HUNT:  What is the distance, 13 

you can see a fence there, what is the distance 14 

between that fence and the new property? 15 

MR. CUNNINGHAM:  That's the 16 

15-foot alley. 17 

MS. HUNT:  So that's 15 feet? 18 

MR. CUNNINGHAM:  Yes. 19 

MS. HUNT:  And I live down further 20 

by 143 W, so the distance between my property 21 
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and 143 W is a good 20 feet, 20, 21 feet, is that 1 

right? 2 

MR. CUNNINGHAM:  That's about 3 

right, yes. 4 

MS. HUNT:  Okay. 5 

MR. CUNNINGHAM:  I mean, we're in 6 

general agreement there's a difference between 7 

15 and 20 feet. 8 

MS. HUNT:  Okay.  And on the 9 

southern end of the alley, down by 143 W, the 10 

access point to W Street, the paved portion of 11 

the alley is 10 feet, correct? 12 

MR. CUNNINGHAM:  Yes.  Can you go 13 

to the site plan?  Do you mind going to the site 14 

plan? 15 

MS. HUNT:  Sure. 16 

CHAIRPERSON JORDAN:  So the alley 17 

narrows as it goes down toward the back area? 18 

MR. CUNNINGHAM:  I think it's safe 19 

to say the alley is platted as one thing and 20 

paved as another thing.  It varies in paving 21 
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from 10 to 15 feet, depending on where it is.  1 

We hear anecdotally that DPW intends to improve 2 

these alleys, but we don't really know much 3 

beyond that. 4 

CHAIRPERSON JORDAN:  What was your 5 

next question?  I'm sorry. 6 

MS. HUNT:  Well just to address the 7 

southern end of the alley then, so that's a 8 

10-foot paved access point to W Street, 9 

correct? 10 

MR. CUNNINGHAM:  I mean, based on 11 

our survey, it's 15 feet. 12 

MS. HUNT:  Well, legally, it should 13 

be 15 feet, but the alley, itself, the paved 14 

alley is 10-feet wide? 15 

MR. CUNNINGHAM:  Roughly.  I mean, 16 

I have not measured it myself. 17 

MS. HUNT:  So you don't know the how 18 

it's actually -- 19 

CHAIRPERSON JORDAN:  Are you 20 

asking -- 21 
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MS. HUNT:  -- paved -- 1 

CHAIRPERSON JORDAN:  Are you 2 

asking whether or not the paved portion is 15 3 

feet -- 4 

MS. HUNT:  Yes. 5 

CHAIRPERSON JORDAN:  -- or whether 6 

or not the alley is -- 7 

MS. HUNT:  First of all, the paved 8 

portion. 9 

CHAIRPERSON JORDAN:  So you're 10 

asking -- 11 

MS. HUNT:  It's kind of -- 12 

CHAIRPERSON JORDAN:  -- if the 13 

paved portion is 10 feet? 14 

MS. HUNT:  Correct. 15 

CHAIRPERSON JORDAN:  And you're 16 

also asked the width of the alley? 17 

MS. HUNT:  Well that -- 18 

CHAIRPERSON JORDAN:  Two different 19 

things, right? 20 

MS. HUNT:  It is two different 21 
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things. 1 

CHAIRPERSON JORDAN:  Okay, that's 2 

what I'm trying to get straight and the line of 3 

questions, because I'm flipping in my mind -- 4 

MS. HUNT:  So the paved portion. 5 

CHAIRPERSON JORDAN:  So you're 6 

asking him, the paved portion -- 7 

MS. HUNT:  Paved portion. 8 

CHAIRPERSON JORDAN:  -- is how 9 

wide? 10 

MR. CUNNINGHAM:  Ten feet. 11 

MS. HUNT:  And then, legally, how 12 

wide is the alley? 13 

MR. CUNNINGHAM:  Fifteen. 14 

MS. HUNT:  And are there 15 

obstructions in those, between the ten feet and 16 

15 feet that would prevent, a car, for example, 17 

from driving on those five feet? 18 

MR. CUNNINGHAM:  You know, that's 19 

not our property, but there are some telephone 20 

poles, or something, you know, we have a picture 21 
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of it. 1 

MS. HUNT:  So as a practical 2 

matter, the access point to W Street from that 3 

alley is really about ten, 11 feet? 4 

MR. CUNNINGHAM:  No, as a practical 5 

matter, it's 15 feet, that's what's platted. 6 

MS. HUNT:  But obstructed with 7 

telephone poles and -- 8 

MR. CUNNINGHAM:  Which -- 9 

MS. HUNT:  -- concrete bollards for 10 

143 W Street? 11 

MR. CUNNINGHAM:  The telephone 12 

poles, you know, don't belong to this property. 13 

MS. HUNT:  What about the concrete 14 

bollards next to 143 W Street? 15 

MR. MILLER:  Is it okay if I speak 16 

to address that? 17 

CHAIRPERSON JORDAN:  Who -- 18 

MR. MILLER:  Can I address that? 19 

CHAIRPERSON JORDAN:  Yes, go 20 

ahead. 21 
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MR. MILLER:  Yes, I believe that's 1 

correct, the ten feet alley comes off and 2 

continues back at 143 W Street, which is the 3 

existing apartment building shown on the left 4 

side there.  There are telephone poles there 5 

within that public space. 6 

There may be bollards there, I 7 

believe there are.  They're certainly not 8 

bollards that we ever put in, so whatever 9 

bollards are there in that public space predate 10 

2001.  This is at 143 W Street, not 143 Rear. 11 

MS. HUNT:  But that alley provides 12 

access, correct, to the rear lot? 13 

MR. MILLER:  That is one of the 14 

three alleys providing access to the rear lot, 15 

that's correct. 16 

CHAIRPERSON JORDAN:  Okay.  Mr. 17 

Collins. 18 

MR. COLLINS:  And those bollards 19 

protect what? 20 

MR. MILLER:  I can only assume that 21 
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they were put in, again, at the apartment 1 

building.  I believe they're towards the front 2 

of the building, towards W Street. 3 

MS. HUNT:  The whole thing. 4 

MR. MILLER:  Well, maybe there's 5 

what, two or three bollards?  I'm guessing 6 

maybe there's two or three bollards, but I 7 

assume they were put in to protect the 8 

buildings, effectively.  Again, they predate 9 

our involvement, which started in 2001, so I 10 

can't say specifically. 11 

MR. COLLINS:  So if they are put in 12 

to protect the building they would be on private 13 

property, wouldn't they? 14 

MR. MILLER:  One would think, but 15 

I'm not positive they're in the public space, 16 

I would assume that based on, we haven't 17 

measured, but based on what Alicia's saying, I 18 

would guess they're in the public space there.  19 

Again, we didn't put them in, they've just been 20 

there. 21 
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MR. COLLINS:  All right.  Is this 1 

something that you could investigate with the 2 

city, in terms of whose bollards they actually 3 

are? 4 

MR. MILLER:  Sure. 5 

MR. COLLINS:  Does a survey show 6 

whose bollards they are? 7 

MR. MILLER:  They do not. 8 

MR. COLLINS:  All right, thank you. 9 

CHAIRPERSON JORDAN:  Mr. Collins, 10 

it's on you. 11 

MR. COLLINS:  Unless there's any 12 

further questions, the next witness is Mr. Eric 13 

Smart. 14 

MR. SMART:  I'm Eric Smart with 15 

Bolan Smart Associates, we're real estate 16 

economic advisors in the District.  Our 17 

testimony relates to Exhibit E, in the 18 

Applicant's submission. 19 

CHAIRPERSON JORDAN:  I'm sorry, 20 

give me your name again. 21 
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MR. SMART:  Eric Smart, Bolan Smart 1 

Associates.  So my testimony relates to 2 

Exhibit E, and I mention that, you've heard 3 

quite a bit of, some of the testimony already, 4 

in the course of Mr. Miller's presentation on 5 

the history of the site, from feasibility 6 

standpoint, that's what we're looking at, 7 

economic feasibility under matter of right 8 

provisions, has been the primary focus. 9 

Some questions have been asked of 10 

Mr. Miller, as well, so I'm just going to try 11 

and highlight a few of the points that accent 12 

a response to what Mr. Miller has described. 13 

We look to how to substantiate some 14 

of the uses that could occur there.  We've 15 

heard of surface parking.  You've heard of 16 

artist studios, storage, and private parking 17 

garage. 18 

What we did is where we felt we could 19 

substantiate market potential we did some 20 

limited analysis, which is incorporated in the 21 
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exhibit. 1 

And that analysis, for example, 2 

reflects, or at least, mirrors some of what Mr. 3 

Miller was describing, in terms of operating a 4 

surface parking lot. 5 

The insufficient demand that was 6 

heard, concerning parking, I'll focus on that 7 

one, initially.  We were not able to establish 8 

that there was background market demand.  This 9 

is an area, or in a square of relatively low 10 

density. 11 

Many parking spaces, or garages, 12 

some garages, which aren't used, are accessed 13 

off the alleys, that have been discussed.  14 

There's substantial on-street parking and not 15 

very many parking restrictions, and albeit that 16 

you still have to have a permit. 17 

This adds up to a very limited 18 

prospect for parking that third parties would 19 

pay to Mr. Miller for use of that site.  Has he 20 

described the sites too small to engage in a 21 
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full commercial operation, and it's too big 1 

just to have a couple of one, or a handful of 2 

easy to manage local resident use 3 

opportunities. 4 

The exception, which you've also 5 

heard, is the one off opportunity for leasing 6 

the entire parcel to D.C. Water.  The emphasis 7 

being there, that was an opportunistic thing 8 

for all parties that came along and we haven't 9 

been able to identify, or certainly could 10 

project that that could be a recurring economic 11 

use for the parcel once D.C. Water's project is 12 

completed. 13 

The other uses, artist studio, we 14 

observe, our experience in the District is that 15 

there are occasions where artist studio can be 16 

feasible, where there's an existing building 17 

that has some improvement value. 18 

There is no such case in this and 19 

anything to accommodate an artist studio would 20 

require a new construction and typically the 21 
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experience in other areas where other artist 1 

studios are provided, the only reason it's 2 

economic, from the standpoint of the 3 

development is that it is supported as part of 4 

a larger development.  In short, the artists 5 

have opportunities to rent structures 6 

elsewhere, which would not otherwise be able to 7 

be paid for by virtue of how much it cost to 8 

build the improvements. 9 

The private garage limitations.  10 

It was heard that there could be two private 11 

garages.  These would be for personal use, 12 

like, for myself, or a resident, limited to two 13 

lots that comprise the 9,000 square feet and 14 

neither of those, we could not substantiate 15 

that there would be market demand for a third 16 

party to build their own parking garage there 17 

for private use. 18 

Again, there are plenty of options 19 

within the community already for those who have 20 

garages that they may or may not use on their 21 



 
 
 138 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

own properties. 1 

Storage space has been mentioned, 2 

this would be self-storage of some sort, as an 3 

example.  Clearly, at least from our 4 

experience, we've done some work for the 5 

proprietors of public storage projects and this 6 

is not a commercial location. 7 

Putting aside, whether a special 8 

exception would be put in for the general public 9 

to access this kind of location.  Mr. Miller 10 

had mentioned, it's not large enough to support 11 

that kind of function, and it's certainly not 12 

in a location that features a profile, or 13 

access, which is a minimal requirement of new 14 

construction public storage.  Sometimes you 15 

can find them where there's existing buildings, 16 

but again, that's not the case in this parcel. 17 

We looked at what were called the 18 

highest and best use.  You've heard what 19 

constitutes the proposed five units, we find 20 

that that's in balance, or if you want to say, 21 
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in scale with the square. 1 

They're somewhat larger units in 2 

the square, but they're in proportion to the 3 

size of units which are in adjoining blocks, 4 

particularly to the south in the more primary 5 

Bloomingdale neighborhood. 6 

We've also looked at some of the 7 

economic impacts.  Of course, there's not a lot 8 

generated now, from a fiscal standpoint, to the 9 

District. 10 

Five units there, clearly, will 11 

have a benefit from a generating of tax 12 

revenues.  We've quantified that.  There's 13 

other benefits that flow from the point of view 14 

of economic activity.  That's not been our 15 

primary focus, but I mention it. 16 

Ancillary benefits.  Our 17 

experience is that for a number of reasons that 18 

in filling the sites of this nature that move 19 

them from their vacant characteristics over to 20 

privately owned homes, which are market driven 21 
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and of substantial investment on the part of the 1 

five property owners that will be arriving 2 

here, increases the prospect for value and in 3 

fact can be quantified.  We have not quantified 4 

it in this case, but it can, our experience is 5 

this is a positive economic impact to the 6 

adjoining homes that are in the surrounding 7 

area.  So that adds up.  If I could sum that the 8 

prospect of vacant use representing a low 9 

investment, uncertain future postured against 10 

the significant investment and the private 11 

ownership and management control of the parcel 12 

is what reinforces the economic feasibility of 13 

pursuing a residential development option, as 14 

proposed. 15 

CHAIRPERSON JORDAN:  Okay. 16 

MR. SMART:  Thank you. 17 

CHAIRPERSON JORDAN:  I've heard 18 

all of that and all you've given us is opinion.  19 

And I don't know, and I thought we, at this 20 

hearing, would have the empirical data that 21 
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would lead us to get to accept your conclusions. 1 

I don't see any of that data, the 2 

backup information, I see no financial numbers 3 

here.  I've heard you testify, based upon our 4 

experience, and some other things like that.  5 

Everything that you basically said was 6 

anecdotal from a standpoint, I've not seen the 7 

documents. 8 

As an expert testifying, as an 9 

expert, we usually get the, in any form, you 10 

usually get the empirical data, where the 11 

expert then comes to a conclusion, which we can 12 

all see and have the expert's opinion. 13 

Here we've got an opinion, opinion, 14 

opinion.  I don't know where I've missed it, 15 

maybe you submitted it.  The only data I saw in 16 

your report is that what the real estate tax 17 

impact may be. 18 

I saw nothing showing that this is 19 

financially infeasible to handle an artist 20 

studio, what the cost are to do the overall 21 



 
 
 142 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

construction of this project in comparison. 1 

I saw nothing in regards to the 2 

garage, garage storage and all the other, and 3 

even artist studio.  Am I incorrect?  Did you 4 

provide that, or did I miss it? 5 

MR. SMART:  We provided it for the 6 

parking, surface parking, as you noted, on the 7 

second page, well, it's a merge -- 8 

CHAIRPERSON JORDAN:  You mean the 9 

real estate tax portion? 10 

MR. SMART:  No, the operating cost 11 

and the -- 12 

CHAIRPERSON JORDAN:  Okay, 13 

operating, yes. 14 

MR. SMART:  -- the income that 15 

would be needed to support the operating cost 16 

of the surface parking that's on -- 17 

CHAIRPERSON JORDAN:  You mean the 18 

$25,000 per year? 19 

MR. SMART:  Yes.  And the numbers, 20 

running the numbers of what kind of rent  would 21 
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be required -- 1 

CHAIRPERSON JORDAN:  $110 per 2 

month for 24 spaces and 100 percent occupancy. 3 

MR. SMART:  Yes, I mean, it's -- 4 

CHAIRPERSON JORDAN:  Yes, I got 5 

that flash. 6 

MR. SMART:  So we did some of what 7 

you're speaking to.  I qualified at the 8 

beginning of my remarks that if we couldn't 9 

substantiate that there would be a likely 10 

market, no sir, we did not do, we didn't submit 11 

any evidence to, or contrary to that. 12 

What we did do is we did, which we 13 

did not submit, but we researched both for 14 

parking facilities that could be comparable and 15 

we did not find any. 16 

We researched home sales, new 17 

construction activity.  We researched the 18 

elements that we felt could inform us as to the 19 

feasibility from a market potential 20 

standpoint, but beyond that, no we have not 21 
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submitted any other empirical evidence. 1 

MR. COLLINS:  Would you be able to 2 

submit that evidence? 3 

MR. SMART:  Yes, sir. 4 

CHAIRPERSON JORDAN:  Any 5 

additional questions of this witness, Board?  6 

Ms. Hunt? 7 

MS. HUNT:  No, thank you. 8 

CHAIRPERSON JORDAN:  Okay.  All 9 

right, Mr. Collins, next? 10 

MR. COLLINS:  Mr. Sher is our last 11 

witness. 12 

MR. SHER:  Mr. Chairman, Members of 13 

the Board, for the record, my name is Steven E. 14 

Sher, Director of Zoning and Land Use Services 15 

with the law firm of Holland and Knight. 16 

I want to cut to what I think are the 17 

significant issue to the Board.  This is a 18 

variance case and the variance test is a three 19 

part test that there be some exceptional 20 

situation or condition of a specific piece of 21 
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property, that there be either a practical 1 

difficulty, or undue hardship upon the owner, 2 

as resulting from the regulations, and that the 3 

relief can be granted without substantial 4 

detriment to the public good, if you can get 5 

past parts one and two. 6 

Having looked at that, having 7 

looked at what our architects have provided and 8 

what our expert economic advisor has indicated, 9 

I find that the exceptional situation results 10 

for a combination of things, the widths of the 11 

existing alleys and the inability to expand 12 

them to meet the minimum width requirement. 13 

If you look at plats that were 14 

contained in the architectural plan as an 15 

excerpt from the base plat, which is C0.02, 16 

there's the site plan A0.01, and then you can 17 

look at the photographs, which Mr. Cunningham 18 

took you through before, the alleys are what 19 

they are, they're 15 feet wide, three of them 20 

and one of them is ten feet wide. 21 
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There is no opportunity to expand 1 

those alleys, because there are buildings 2 

adjacent to them on all sides leading out to the 3 

street.  So you have what you have and you can't 4 

make them any wider than what they are right 5 

now. 6 

The lot is unimproved and as you've 7 

heard from both Mr. Miller and Mr. Smart, the 8 

cost to improve that lot, to use it for 9 

something other than what it's being done for 10 

right now, which is parking on an interim basis 11 

for WASA, are significant.  We have the 26-foot 12 

wide pedestrian easement. 13 

CHAIRPERSON JORDAN:  Did you hear 14 

some cost on any other use? 15 

MR. SHER:  I was talking about 16 

improving the lot for parking. 17 

CHAIRPERSON JORDAN:  For parking 18 

solely. 19 

MR. SHER:  Yes. 20 

CHAIRPERSON JORDAN:  Okay.  But 21 
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not the other uses? 1 

MR. SHER:  No. 2 

CHAIRPERSON JORDAN:  Okay.  All 3 

right, just want to make sure we're on the same 4 

page. 5 

MR. SHER:  Right.  That the 6 

26-foot wide easement is an exceptional 7 

situation.  It provides access from the lot to 8 

south of W Street, or alternatively, from W 9 

Street north to the lot, and that is a situation 10 

that is not commonly found with alley lots in 11 

the District of Columbia. 12 

And lastly, there are no other 13 

similarly situated lots in the vicinity of this 14 

site.  So you got one of a kind, in my view. 15 

In terms of the undue hardship, 16 

which is the case for use variance rather than 17 

an area variance, I believe there is no 18 

reasonable use permitted under the R-4 19 

Regulations. 20 

And I want to emphasize the word, 21 
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reasonable.  You can always do something with 1 

a lot, it just depends on whether it's 2 

reasonable. 3 

So when you look at those uses that 4 

are permitted in an R-4 district, number one, 5 

you can't have any residential use, or we'd be 6 

back here asking you for a variance, so you're 7 

limited to uses which are permitted in an R-4 8 

district, but which are not residential. 9 

And as we have already talked about 10 

them before, artist studio, private garage, 11 

storage, parking lots, parking garage, public 12 

storage garage, in my view, those are not 13 

reasonable uses for the site, and in Mr. Smart's 14 

view they're not economically justified for 15 

what it would cost to put them on the property. 16 

And I know we can provide the 17 

information.  I've known Eric for way too many 18 

years, I suspect, but he can provide that 19 

information to you, should the Board want to see 20 

that. 21 
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CHAIRPERSON JORDAN:  But have you 1 

seen that data? 2 

MR. SHER:  I have not. 3 

CHAIRPERSON JORDAN:  But you're 4 

concluding that it's not reasonable use, based 5 

upon data you haven't seen, is that what -- 6 

MR. SHER:  Based upon Mr. Smart's 7 

opinion, which I value highly, and because I've 8 

known him and I know the quality of his work.  9 

And also based on my own experience in terms of 10 

what I believe would be reasonable use of an 11 

alley lot. 12 

CHAIRPERSON JORDAN:  Okay. 13 

MR. SHER:  With respect to the no 14 

substantial detriment, as has been testified by 15 

Mr. Cunningham, the development meets all the 16 

area and book requirements of the R-4 District. 17 

So if you look at minimum lot area, 18 

minimum lot width, maximum lot occupancy, 19 

minimum side yard, minimum rear yard, maximum 20 

height, all of those things are in compliance, 21 
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so with an R-4 lot, we've got five single family 1 

dwellings that all meet those requirements. 2 

The buildings are designed with 3 

setbacks on the north and south sides, which 4 

create a 30-foot setback from the opposite 5 

sides of the alley on the north and the south. 6 

The buildings are in character with 7 

surrounding residential uses, which face the 8 

streets.  We talked about the 26-foot wide 9 

easement, which means you do not need to rely 10 

upon people walking up the alley to get access 11 

to those houses, they can use the easement 12 

between the two buildings. 13 

And as has been indicated before, 14 

District agencies have advised that the houses 15 

can be serviced with fire, police, water, trash 16 

and other municipal services. 17 

So without restating all the things 18 

I've been through, I believe that this 19 

application meets the test of the regulations 20 

and should be granted. 21 
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CHAIRPERSON JORDAN:  Board, any 1 

questions?  Cross examination, Ms. Hunt? 2 

MS. HUNT:  Just one question.  You 3 

just mentioned that there are setbacks on the 4 

north and south side of the proposed property, 5 

is there any setback along the east side? 6 

MR. SHER:  Not for the line of the 7 

alley, no. 8 

CHAIRPERSON JORDAN:  Any 9 

additional questions? 10 

MS. HUNT:  No. 11 

CHAIRPERSON JORDAN:  Okay.  Mr. 12 

Collins? 13 

MR. COLLINS:  That concludes our 14 

case in chief. 15 

CHAIRPERSON JORDAN:  Okay.  Then 16 

let's turn to the Office of Property, planning, 17 

excuse me.  I got my P's mixed.  I'm sorry.  18 

Thank you.  Mr. Jesick. 19 

MR. JESICK:  Thank you, Mr. 20 

Chairman, Members of the Board.  My name is 21 
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Matt Jesick.  The Office of Planning finds that 1 

the Applicant has successfully met the burden 2 

of the three part variance test. 3 

The property is uniquely, or 4 

exceptionally, situated, both in its location 5 

and its size.  And the Applicant has 6 

demonstrated that based on evidence in the 7 

record and testimony this morning that no other 8 

uses would be economically feasible on the 9 

subject site.  We examined the memo prepared by 10 

the Applicant's economic analysis expert and 11 

concurred with their analysis. 12 

CHAIRPERSON JORDAN:  You concurred 13 

with, or you accepted it? 14 

MR. JESICK:  We accepted it. 15 

CHAIRPERSON JORDAN:  Okay. 16 

MR. JESICK:  We also find that the 17 

relief could be granted without substantial 18 

detriment to the public good, or the intent of 19 

the zoning regulations. 20 

The Applicant has committed to a low 21 
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level of lighting, enough to provide for safety 1 

and security in the alley, but oriented in a way 2 

that it would only illuminate the ground and not 3 

cast undue light onto the neighboring 4 

properties. 5 

We're also very pleased, of course, 6 

with the Applicant's redesign.  The Office of 7 

Planning expressed concerns about the original 8 

design and they have significantly scaled down 9 

the size of the project to two primary stories 10 

and then a setback third story with small 11 

rooftop decks, and also, front and rear yards. 12 

We also feel that the Applicant 13 

would not be impairing the intent of the 14 

regulations, as has been noted.  A few District 15 

agencies have submitted written statements 16 

into the record saying that they have no 17 

objections to the project, notably, FEMS and 18 

DDOT. 19 

And so we find the Applicant has met 20 

the three part variance test and we recommend 21 
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approval of the application.  Thank you. 1 

CHAIRPERSON JORDAN:  Okay.  2 

Board, any questions of Office of Planning?  3 

Does the Applicant have any questions of the 4 

Office of Planning? 5 

MR. COLLINS:  No, sir. 6 

CHAIRPERSON JORDAN:  Okay.  Ms. 7 

Hunt, any questions of Office of Planning? 8 

MS. HUNT:  No questions. 9 

CHAIRPERSON JORDAN:  Okay.  Is 10 

anyone here from the Department of 11 

Transportation?  We do have a letter of no 12 

objection from the Department of 13 

Transportation. 14 

Anyone here from ANC 5E?  We do have 15 

a letter of opposition from ANC 5E, who voted 16 

seven to zero, for this project.  Is anyone 17 

here wishing to speak in support of the 18 

application?  Anyone wishing to speak in 19 

support?  Ms. Hunt, would you like to -- 20 

MR. COLLINS:  I would just like to 21 
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note for the record, there are 15 letters of 1 

support. 2 

CHAIRPERSON JORDAN:  Fifteen 3 

letters of support. 4 

MR. COLLINS:  In the record. 5 

CHAIRPERSON JORDAN:  In the 6 

record, okay.  Thank you.  Before we go to 7 

opposition, we're going to take five minutes 8 

and then, excuse me. 9 

(Whereupon, the foregoing matter 10 

went off the record at 12:16 p.m. and went back 11 

on the record at 12:24 p.m.) 12 

CHAIRPERSON JORDAN:  Okay, Ms. 13 

Hunt, please, begin. 14 

MS. HUNT:  Okay.  Thank you.  As I 15 

mentioned earlier, my neighbors and I, so four 16 

homeowners along the 2200 block of Flagler, 17 

submitted a letter, which you have entered into 18 

the record and I think you, I will largely rely 19 

on that letter, but I just wanted to make a few 20 

quick points. 21 
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One is that I really do urge the 1 

Board to look at this variance carefully.  This 2 

is not a unique site.  There are a lot of alley 3 

lots in the city and we've done a lot of research 4 

on that, looking at other alley lots and what's 5 

been done in them.  So I urge you to look at that 6 

carefully. 7 

In Bloomingdale we have other alley 8 

lots, including Crispus Attucks Park, which is 9 

owned by a nonprofit.  It's a park.  It's an 10 

unimproved space. 11 

You also had a hearing today on the 12 

Heritage Foundation, which is also an alley 13 

lot.  I don't know how wide those alleys are, 14 

but that is also an alley lot with homeowners 15 

around it.  So I would just urge you to look at 16 

this issue carefully. 17 

The main concern that we have is 18 

that this proposed building is just too large, 19 

too much bulk, in too small of a space.  That 20 

opposition you're hearing today is from 21 
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homeowners all along the 2200 block of Flagler. 1 

That is the alley that we were 2 

talking about that is about 15 feet wide, that's 3 

only paved for ten feet and that is something 4 

that we sorted out with Mr. Miller recently, his 5 

parking lot originally went all the way up to 6 

the paved portion of the lot and he agrees that 7 

it should be a 15-foot alley not a ten-foot 8 

alley.  So when D.C. Water came in they moved 9 

that fence back to allow a 15-foot alley. 10 

So it is a narrow space that we have 11 

between our properties, and specifically, my 12 

neighbors, who aren't here today, but they live 13 

north of me and directly adjacent to this lot.  14 

I'm a little bit south of it by 143 W Street. 15 

In terms of why it's too large for 16 

the Flagler residents signing this letter is 17 

that this building, which is three stories 18 

tall, there's no setback along the Flagler 19 

alley, so it'll be 15 feet from people's back 20 

yards.  They will lose sunlight and they will 21 
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lose views and they will lose openness back 1 

there. 2 

There's a shadow study submitted 3 

where you can see that in those yards up north, 4 

it doesn't effect my yard, but in those  yards 5 

directly adjacent to the yard they will lose 6 

sunlight by having a three story building with 7 

no setback from the alley. 8 

The other point I wanted to make is 9 

down in my portion of the alley, and I live at 10 

the southern end.  The application implies 11 

that there's really 21 feet of open space there 12 

and that is just simply not true.  And that was 13 

the point of my cross examination earlier. 14 

There are utility poles and there 15 

are probably 5, 6, 7 bollards, concrete 16 

bollards, that sit back about 11, 12 feet from 17 

my property line, which means when I have 18 

attempted to pull a car in my backyard, for 19 

example, we weren't able to park in our 20 

backyard, because the alley space is so narrow 21 
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because of these concrete bollards and posts. 1 

So the city does, I think everyone 2 

agrees, the city owns that space, that it should 3 

be a 15-foot alley there, but it's not.  And I 4 

submitted some pictures that I took of that 5 

portion of the alley. 6 

And I think this is relevant, 7 

because it is a very narrow access spot to this 8 

lot and when there was a fire in 143 W Street, 9 

a fire truck tried to get through this alley. 10 

And Exhibit F, or Tab F, in what I 11 

submitted are a couple of pictures.  And you 12 

can see, there's a utility pole all the way up 13 

to the paved portion of the alley, so that means 14 

it's really only a ten-foot wide alley at that 15 

point. 16 

So trash trucks, things like that, 17 

have a tough time getting through there.  The 18 

fire truck had a very difficult time getting 19 

through there. 20 

And then also in Tab F, I took a 21 
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picture of that utility pole was actually run 1 

into recently.  It looks like beavers have been 2 

at work on the utility pole, but it got smashed 3 

into, which just goes to show how small the 4 

space we're talking about here. 5 

So the Flagler alley is a narrow 6 

alley and we have a few requested modifications 7 

in our letter and I'll just go over those real 8 

quickly. 9 

The first one is that we think that 10 

the proposed development should be set back ten 11 

feet from the alley on the Flagler side, so that 12 

it would be at least 25 feet from people's 13 

homes. 14 

And that would be an accommodation 15 

for the loss of sunlight and space in those 16 

people's yards.  They're going to have a three 17 

story building, we think it should be set back 18 

at least 25 feet from their property line. 19 

Second, we think the proposed homes 20 

should be two stories, rather than three.  We 21 
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think that would be consistent with historic 1 

uses of alley spaces. 2 

And I submitted several documents, 3 

studies on historic uses of alley spaces as some 4 

of my exhibits.  Third, is we think there 5 

should be four homes, rather than five, to allow 6 

for some openness in this area. 7 

And fourth, to be proportionate to 8 

the surrounding narrow alleys, we think the 9 

home should be limited to 1,500 square foot 10 

each.  As I understand it, right now, they're 11 

about 3,000 square feet, including basement 12 

space. 13 

And to put that in perspective, all 14 

of the homes around this lot, except for the 15 

three condo buildings, are historic row homes. 16 

We don't have any pop-ups yet, 17 

there's one in the works.  So the average home 18 

size there is probably around 1,400 square feet 19 

above grade.  So we think that these homes are 20 

disproportionately large, compared with the 21 
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existing homes that we have nearby. 1 

Just to walk you through the 2 

exhibits we submitted with our letter, the 3 

first one is, we submitted Mr. Miller's 4 

contract with D.C. Water, which shows that he 5 

is renting for $200 per month per spot through 6 

around 2016.  Tab B -- 7 

CHAIRPERSON JORDAN:  With a 30-day 8 

cancellation. 9 

MS. HUNT:  I assume that's right.  10 

Mr. Miller has agreed though, not to, he did 11 

some outreach with the community, which we 12 

really do appreciate, but this D.C. Water 13 

project is a really big deal on Flagler and 14 

Adams. 15 

We're not going to have access, 16 

street access to our homes for about two years, 17 

due to 100-foot holes in the ground at Flagler 18 

Adams, so that is actually a really big deal for 19 

us and why we really do appreciate that this 20 

parking lot is being leased to D.C. Water 21 
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through the duration of this project.  It helps 1 

special needs neighbors, for example, have 2 

access to their homes. 3 

Tab B is a letter from Fire and EMS 4 

to our ANC Commissioner regarding another alley 5 

property that we have in Bloomingdale called 6 

Bloomingdale Court. 7 

An ambulance had difficulty 8 

locating Bloomingdale Court and that is the 9 

response from Fire and EMS about the steps that 10 

they would take, but I think that is something 11 

to consider here, in terms of how much 12 

development ought to be permitted in an 13 

alley-bound space. 14 

I submitted some articles and 15 

reports about alley properties to provide 16 

context on the number of alley properties that 17 

there are in the District. 18 

Tab D is a picture showing the 19 

openness and the type of sunsets that we would 20 

be blocked.  And then Tab E is the last one I'll 21 
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mention.  That is examples of recent sales in 1 

Bloomingdale. 2 

CHAIRPERSON JORDAN:  Okay, I 3 

didn't understand your shadow thing, because 4 

it's kind of, no given times when I looked at 5 

it and it's just kind of there.  It looks like 6 

it's just a sunset picture, or something, is 7 

that what it is? 8 

MS. HUNT:  That is really, that is, 9 

a shadow study is something submitted by the 10 

Applicant.  And the shadow study that he 11 

conducted demonstrated that for -- 12 

CHAIRPERSON JORDAN:  I'm speaking 13 

of your D. 14 

MS. HUNT:  My D?  So that is just to 15 

show, really, just to show an example of the 16 

openness -- 17 

CHAIRPERSON JORDAN:  Oh. 18 

MS. HUNT:  -- that will be lost, and 19 

kind of the views and the sunlight.  And we 20 

understand that that is not a basis to deny the 21 
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variance, but we are saying is that we are 1 

effected and that we would request the 2 

accommodation of a ten-foot setback along 3 

Flagler to provide a little more space for the 4 

Flagler residents that are directly adjacent to 5 

that lot.  So thank you for your time and 6 

consideration. 7 

CHAIRPERSON JORDAN:  Thank you.  8 

Board, any questions of Ms. Hunt?  None?  Mr. 9 

Collins? 10 

MR. COLLINS:  Just a few questions.  11 

You've seen the photos of the existing 12 

condition with a lot of the trash containers in 13 

the alley, are trash trucks able to get into the 14 

alley to pick up trash? 15 

MS. HUNT:  Very slowly, through my 16 

portion of the alley. 17 

MR. COLLINS:  But they do it.  18 

They're not prevented from getting, picking up 19 

those trash cans? 20 

MS. HUNT:  No, there's damage to 21 
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fences, which my neighbors could testify to on 1 

their end and I showed damage to a utility pole, 2 

I don't know if that's from a trash truck.  I 3 

do know that it's tight through there.  I mean, 4 

they can get the trash, it's just very tight. 5 

MR. COLLINS:  It's tight through 6 

where it squeezes down to ten feet? 7 

MS. HUNT:  Yes. 8 

MR. COLLINS:  All right.  And 9 

you've heard that it will be expanded to, that 10 

the alley adjacent to this property along three 11 

sides is 15 feet? 12 

MS. HUNT:  Three sides.  So -- 13 

MR. COLLINS:  I withdraw the 14 

question. 15 

MS. HUNT:  Yes, I'm not sure of all 16 

the measurements. 17 

MR. COLLINS:  All right. 18 

MS. HUNT:  But that's, I know that 19 

ours is the narrowest part, with no setbacks, 20 

along Flagler. 21 
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MR. COLLINS:  You were saying that 1 

you have a hard time getting into your garage 2 

with your car? 3 

MS. HUNT:  Backyard. 4 

MR. COLLINS:  Sorry? 5 

MS. HUNT:  Backyard, yes.  I don't 6 

have a garage. 7 

MR. COLLINS:  Will that change with 8 

this development? 9 

MS. HUNT:  No, that was about the 10 

bollards creating a difficulty. 11 

MR. COLLINS:  Okay, not this 12 

project creating new difficulties? 13 

MS. HUNT:  No. 14 

MR. COLLINS:  Okay.  No further 15 

questions. 16 

CHAIRPERSON JORDAN:  Let me ask, 17 

Ms. Hunt, on the homes on the Flagler's side of 18 

this project, isn't the project going to 19 

already have a ten feet setback?  Isn't it 20 

already ten feet? 21 
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MS. HUNT:  No, they're going to 1 

build all the way up to the alley, which is 2 

15-feet wide. 3 

CHAIRPERSON JORDAN:  So from 15 4 

feet from there -- 5 

MS. HUNT:  With zero setback. 6 

CHAIRPERSON JORDAN:  -- No 7 

setback, okay.  Okay.  Got it.  Okay, any 8 

other questions, Board?  Yes, please.  Of Ms. 9 

Hunt, yes. 10 

(Off microphone discussion.) 11 

CHAIRPERSON JORDAN:  Okay, so 12 

then, is there anyone else wishing to testify 13 

in opposition?  Anyone else wishing to speak in 14 

opposition?  Then we'll turn back to Mr. 15 

Collins for rebuttal and Mr. Miller has a 16 

question.  Yes, please. 17 

MEMBER MILLER:  Thank you, Mr. 18 

Chairman.  So I wonder if the Applicant could 19 

simply respond to the four suggestions that Ms. 20 

Hunt has made that she's requested that the 21 
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proposed development should be set back ten 1 

additional feet from -- that the development 2 

should be set back ten additional, maybe I 3 

should be set back ten feet. 4 

So she suggested four modifications 5 

that the development should be set back ten feet 6 

from the Flagler side, so there would be 25 feet 7 

instead of 15, there be two stories rather than 8 

three.  Although, I guess the third floor is 9 

set back.  If you could address that too. 10 

And that there should be four homes 11 

rather than five and that they should be 12 

approximately 1,500 square feet in size instead 13 

of approximately double in size to be more in 14 

keeping with the surrounding neighborhood.  If 15 

you could just respond to those four 16 

suggestions. 17 

MR. MILLER:  Yes.  Yes, we did 18 

start, and again, with a lot of contact and 19 

communication with the community and the small 20 

area group that we were working with, we started 21 
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with something that was larger and had more 1 

scale and actually heard, and, Commissioner, 2 

this may be when you mentioned you thought there 3 

was a setback, the paved alley as Alicia had 4 

mentioned is a ten-foot paved alley and it shows 5 

that five-foot grass area. 6 

And Alicia's right, when we first 7 

cleared that lot we had no survey and we assumed 8 

that that lot went to the lot line there, which 9 

was, basically, the ten-foot alley and we put 10 

the fence up right there. 11 

And then moving through this 12 

process, one of the things we heard from the 13 

community was hey, we really have a hard time 14 

getting in and out, can you move the buildings 15 

back from the alley lot and from the alley line 16 

right there? 17 

And one of the things we, this was 18 

early in the process, even for us, but when we 19 

went back from the survey standpoint it was 20 

like, whoa, there's another five feet here, 21 
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which is, we're on right now, which isn't really 1 

ours, because we originally, again, we cleaned 2 

it up years ago and it was just that looked like 3 

the end of it and this is where this temporary 4 

fencing went. 5 

So immediately the folks have been 6 

used to, and for no real benefit, it was just 7 

a matter of circumstance, but folks have been 8 

used to a turning radius based on a ten-foot 9 

alley.  And that will remain unchanged, 10 

unfortunately, at Alicia's backyard, 11 

regardless of this project, because she's by 12 

the Clairmont apartments, I mean, certainly we 13 

can work with the city and have the bollards 14 

pulled out, even discuss some of those utility 15 

pole placements and those kind of things. 16 

But in respect to the new lot line 17 

placement where the building, there's a 18 

ten-foot paved alley, there's an additional 19 

five feet there, which takes it back and creates 20 

the 15-foot alley. 21 
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That means, effectively, on both 1 

sides, you know, north and south you've got 30, 2 

we're allowing for effectively 30, to meet the 3 

spirit of the regulation, but on the east and 4 

west sides, you'll have 15-foot alleys. 5 

And, again, as Alicia mentioned, no 6 

setback, although we do provide that relief 7 

that drops in and allows plantings and whatever 8 

there, which was in direct response to some of 9 

what the community wanted. 10 

The challenge is and has been, and 11 

when we started this, there's a significant 12 

amount of infrastructure and development 13 

expense which takes place and construction 14 

expense, which is sort of fixed and it starts 15 

not to shift a whole lot, whether you build two, 16 

or three, or four, or five units. 17 

And that was one of the things which 18 

landed us at the eight units to start with.  It 19 

seemed like the mix of, from an architecture and 20 

urban planning standpoint and a financial 21 
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sensibility standpoint, it made it worthwhile 1 

to proceed. 2 

And it seemed, now obviously in 3 

working with the neighborhood and the small 4 

area group it was like, hey, we get it, but this 5 

is just, seems like too much. 6 

And the reason we feel the 15 7 

letters of support are so important is because 8 

they're not just random letters we went after, 9 

these were people who were heavily involved in 10 

this process throughout and felt like we had 11 

made a lot of headway doing and answering 12 

exactly these type of concerns. 13 

So where we run into a problem is as 14 

soon as you take the one side and you add a 15 

ten-foot setback on that side, then once you 16 

naturally take the other side and add a ten-foot 17 

setback on that side, they're both 15-foot 18 

alleys. 19 

And so you're effectively taking 20 

ten feet off on either side, which takes 21 
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effectively 20 feet off, which is one house, and 1 

that brings you down to the, say, four from 2 

five, and you eliminate the third floor, that's 3 

a percentage of the development there, you 4 

quickly, in meeting these, and I think Alicia 5 

would, we've been trying like heck to meet what 6 

folks want here and we've sort of, we've worked 7 

through a long process, but it just renders the 8 

process, I mean, just truthfully, and we've 9 

been up front, it renders the process, it 10 

renders it non-buildable and non-feasible.  11 

And that's just practical.  And I'm not 12 

speaking to set ultimatums, or otherwise, I'm 13 

just simply stating reality. 14 

The five is the number we've 15 

determined, coming back from the eight, it 16 

works for us, it's tighter from an 17 

infrastructure and a first cost standpoint, but 18 

it presents what we feel is a really nice 19 

community development that, in large part, the 20 

community supports. 21 



 
 
 175 

 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

The economics, the feasibility of 1 

doing it, it just goes away.  And that's sort 2 

of the, I don't know if I gave you too much, or 3 

didn't answer specifically, or any other 4 

specific elements of that. 5 

MEMBER MILLER:  The third floor 6 

that you have, on the top floor, is set back? 7 

MR. MILLER:  The third floor, yes.  8 

One of the main things was the height 9 

consideration.  We heard, hey, we want this to 10 

feel like two stories. 11 

And that's why the renderings are so 12 

critical, because from practically all vantage 13 

points wherein you'll be able to see this 14 

development, it feels like two stories. 15 

The setback of that third floor 16 

creates a feeling of something that's two 17 

stories throughout.  And that was the spirit of 18 

what was requested.  And most folks really 19 

thought it was outstanding. 20 

MEMBER MILLER:  And how far set 21 
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back is that third floor? 1 

MR. MILLER:  Specifically, how far 2 

did we set back on the third floor? 3 

MR. CUNNINGHAM:  North and south.  4 

On the north side, six feet, on the south side, 5 

12 feet eight. 6 

MR. MILLER:  It's what creates the 7 

feeling of the two.  And then again, the 8 

renderings are designed to give a perspective 9 

of someone walking up -- 10 

MEMBER MILLER:  It's not set back 11 

from the Fagler side? 12 

MR. MILLER:  I think it is. 13 

MR. CUNNINGHAM:  It is set back 14 

three feet nine on that side. 15 

MEMBER MILLER:  Sorry? 16 

CHAIRPERSON JORDAN:  I thought you 17 

said six, six, and 12 and -- 18 

MR. CUNNINGHAM:  That's something 19 

we're talking about, north, south, east, west. 20 

CHAIRPERSON JORDAN:  Okay. 21 
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MR. CUNNINGHAM:  So east and west 1 

are three feet nine, north is six feet and south 2 

is 12 feet. 3 

CHAIRPERSON JORDAN:  Oh, got you. 4 

MR. CUNNINGHAM:  So it's not 5 

symmetrical on the building. 6 

CHAIRPERSON JORDAN:  Okay. 7 

MR. MILLER:  On the Flagler side 8 

elevation, I think that's an important view for 9 

-- 10 

CHAIRPERSON JORDAN:  Okay. 11 

MEMBER MILLER:  One last question. 12 

MR. MILLER:  That's the rendering 13 

there.  And even the modest setback of three to 14 

four feet, it creates that relief and that 15 

perception of a two-story building, which is 16 

what the neighborhood really wanted and what we 17 

achieved. 18 

And the size of our units, by the 19 

way, I think the, in studying the surrounding 20 

units you find units that are generally in the 21 
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1,400 to 2,000 square foot range, beyond, not 1 

necessarily just this square, but throughout 2 

this neighborhood, these units end up being 3 

2,084 square feet, not 3,000, just to correct 4 

the record. 5 

So these are 2,084 square foot 6 

units.  They're all identical.  They're three 7 

bedroom units.  When we look at size and scale 8 

of these units, very consistent with what's, 9 

size scale and pricing, very consistent of 10 

what's surrounding in the neighborhood. 11 

MEMBER MILLER:  And finally, could 12 

you just address, I think I might have missed 13 

it, what your statement was on the shadow that's 14 

created, or not created on the Flagler 15 

backyards? 16 

MR. MILLER:  Oh yes.  I didn't make 17 

a statement on that, but we have a shadow study, 18 

which is, it's worth looking at, if you guys 19 

would like, or maybe you've seen it. 20 

MEMBER MILLER:  I have it in front 21 
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of me. 1 

MR. MILLER:  Yes, the shadow study, 2 

it's really, it's important on the shadow 3 

studies, if you've seen the video, it's hard to 4 

look at imagery sometimes, but if you've seen 5 

the video it's pretty -- 6 

MEMBER MILLER:  Yes, I don't -- 7 

MR. MILLER:  There's not a whole 8 

lot of, I mean, easy for me to say. 9 

MEMBER MILLER:  Okay. 10 

MR. MILLER:  But there's a limited 11 

amount of change, because you've already have 12 

such shadows cast from the front three 13 

buildings, which is the southern exposure. 14 

So much of the shadow line is 15 

already cast from the front buildings from the 16 

southern vantage point.  And that's why with 17 

the 40 feet there, we're not really any higher 18 

than anything else surrounding us. 19 

So that's why, again, we felt it was 20 

really in keeping and I felt a lot of folks felt 21 
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it was really in keeping. 1 

MEMBER MILLER:  Okay, thank you, 2 

Mr. Chairman. 3 

CHAIRPERSON JORDAN:  Board, any 4 

additional questions?  Any other rebuttal that 5 

you believe -- 6 

MR. COLLINS:  Yes, sir.  I haven't 7 

even gotten into it yet. 8 

CHAIRPERSON JORDAN:  Okay. 9 

MR. COLLINS:  Our position is that 10 

we meet the three part test.  The property is 11 

effected by an exceptional situation, or 12 

condition. 13 

It is exceptionally large.  It's a 14 

vacant alley lot.  It's surrounded by alleys on 15 

all four sides.  And is the only one in the 16 

vicinity of that with these characteristics.  17 

It has a perpetual easement of 26 feet in width 18 

leading from the street, W Street directly to 19 

the site. 20 

So with the setbacks on the north 21 
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and south sides creating, effectively, 30 feet 1 

between the opposite side of each of those 2 

butting alleys, and the building facade, 3 

there's 30 feet of space on the north and south 4 

sides. 5 

And we have a 26-foot wide 6 

pedestrian easement leading directly to the 7 

street, we don't have a 30-foot wide alley, but 8 

we have a 26-foot wide perpetual easement.  So 9 

we meet the spirit of the regulations, the 10 

spirit of what the regulation that we're here 11 

seeking a variance from. 12 

The hardship, you've heard that it 13 

is, or our experts say that it is not 14 

economically feasible to own it in either the 15 

near term or long term, with the present use, 16 

or the other permitted uses on the site that Mr. 17 

Smart testified, in his experience, that it's 18 

not economically feasible for an artist studio, 19 

or garage, or storage. 20 

Mr. Miller talked about the parking 21 
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lot, other than D.C. Water's current short-term 1 

use, there's no demonstrated demand for 2 

parking, in terms of adverse impact. 3 

We do, as I said, meet the spirit of 4 

the regulations, the 30-foot of open space on 5 

both the north and south sides and 26-foot wide 6 

pedestrian easement, perpetual pedestrian 7 

easement, leading directly to the site from the 8 

street. 9 

In terms of access to the rear of, 10 

we've heard a lot of concerns by neighbors, or 11 

have expressed through Ms. Hunt and her 12 

colleagues, access to the rear is one.  We are 13 

not changing that.  We are not changing the 14 

alley widths.  The alley widths are 15 feet and 15 

abut this site on the north east and west sides, 16 

we're not changing that. 17 

Increased density.  We've heard 18 

increased density.  The projects meets or 19 

exceeds all four requirements, in terms of 20 

height, bulk and setbacks.  We're not asking 21 
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for any variance from any of those. 1 

The height of the building relative 2 

to the existing surrounding buildings, as Mr. 3 

Cunningham testified, we're substantially in 4 

alignment with that. 5 

This building will be 30 feet at its 6 

highest point, 20 feet at the top of the second 7 

story, the surrounding buildings that face this 8 

project have been calculated at between 26 and 9 

28 feet.  So we're substantially identical to 10 

the heights of the surrounding buildings, as 11 

they face us. 12 

We've heard other issues raised, 13 

some in writing, some today, in the submissions 14 

about increased traffic.  Well we have five 15 

homes.  There's a parking lot back there now 16 

that has space for much more than five spaces, 17 

for five cars. 18 

And right now, as Mr. Miller 19 

testified, he talked to the security guard, he 20 

said there's typically six to eight in the 21 
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evening.  So putting five houses there would be 1 

a decrease in traffic, not an increase in 2 

traffic. 3 

Property value, there's some 4 

speculation about property values decreasing.  5 

We have letters from many neighbors who feel 6 

that their property values will increase as a 7 

result of this development and those are in the 8 

record. 9 

In terms of public safety, 10 

Metropolitan Police Department has opined that 11 

this would increase public safety, having eyes 12 

on the street. 13 

We have a letter in support from a 14 

neighbor who is an urban planner, who feels the 15 

same way, quoting Jane Jacobs, the noted urban 16 

planner. 17 

The Fire and Emergency Management 18 

has submitted a letter stating that they can 19 

fight fires in this alley that they will not be 20 

impeded by that. 21 
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In terms of sunlight and views, this 1 

Board and the Zoning Commission have stated 2 

time and again their observation that there is 3 

no easement for light and air across the 4 

property of another. 5 

I brought along with me today four 6 

cases that I would like to submit, if you'd 7 

like, that state that.  And they are, I'll just 8 

read them for the record, Case Number 12-02, BZA 9 

Application 18330, Case Number 11-13, and Case 10 

Number 12-14.  And I have highlighted the pages 11 

that include those provisions.  So I'd like to 12 

submit those for the record, as well. 13 

And just to read from one or more of 14 

those, this is 12-02, just as an example.  "It 15 

is well-settled in the District of Columbia 16 

that a property owner is not entitled to a view, 17 

light, or air, across another person's property 18 

without an expressed easement and a property 19 

owner has no right to a view across another 20 

person's property." 21 
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And then citing several cases, 1 

American Courts have wisely refused to allow 2 

the acquisition by prescription by easement of 3 

light and air. 4 

One may obstruct his neighbor's 5 

window at any time and no action can be 6 

maintained from obstructing a view.  That's 7 

just one example.  There's several I've 8 

written.  So that is clear. 9 

We're not trying to be in your face 10 

with these neighbors, there are four neighbors 11 

on Flagler that Ms. Hunt is speaking for.  She 12 

has one that lives in a house that it does not 13 

abut this site, it abuts the side of 143 W, the 14 

other three people are not here today, who have 15 

made these claims and these allegations. 16 

If you look at the based atlas map 17 

that is in our, which is being pulled up, it's 18 

on the screen now.  You will note when you look 19 

at the based atlas map, the houses to east of 20 

our site are lots that are 80 feet deep. 21 
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The footprints of the houses are 1 

approximately 40 feet.  So even assuming 2 

another ten feet, those houses are 30 feet away 3 

from their property line, and there's plus a 4 

15-foot wide alley, so that's 45 feet of setback 5 

in a zone that requires a 20-foot rear yard. 6 

So there is more than sufficient 7 

setback, we believe.  There are even 8 

situations around the city, and you've seen 9 

them many times, I'm sure, where the side of one 10 

property abuts the rear lot line of another 11 

property and the house is right there on the lot 12 

line.  That's around the city. 13 

You can look at the based atlas map 14 

on the screen, or in your materials, it happens 15 

even in this square.  So it's not an unusual 16 

situation. 17 

What we try to do here is work 18 

through the concerns of the neighbors, in a 19 

small working group, where, and as Mr. Miller's 20 

testified, he said that he thought that they had 21 
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achieved something good and actually there were 1 

indications of support on that. 2 

And then, through a small group of 3 

people whose voice was raised at the 4 

neighborhood group meeting, that seemed to be 5 

the voice that carried the day and then the ANC 6 

simply adopting the Bloomingdale Citizens 7 

Association position. 8 

We have submitted a number of BZA 9 

cases where this Board has approved the exact 10 

same relief on a number of cases going back as 11 

far as 1981. 12 

And that's interesting for me to 13 

read that some of the concerns, complaints that 14 

were raised by neighbors are the exact same 15 

thing that we're hearing in this case. 16 

It is a situation where everyone 17 

would love for things to stay the same.  They 18 

would love for vacant sites to remain vacant for 19 

their enjoyment, but that's just not the 20 

reality of the situation. 21 
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The comprehensive plan talks about, 1 

because it notes that the District population 2 

is increasing and that the city should look for 3 

appropriate infill opportunities across the 4 

city. 5 

The draft Mid City East Small Area 6 

Plan, which is now on for comment and it's not 7 

final, so I'm not saying that's gospel, as well, 8 

but it does promote infill opportunities around 9 

the Mid City East area.  That's one of its main 10 

recommendations.  And many of the sites 11 

identified as infill opportunities are smaller 12 

than ours. 13 

So all we're doing is suggesting 14 

that this is a, we've looked at this many 15 

different ways, it's been analyzed for 16 

different alternatives, different options, and 17 

residential use on a residentially zoned piece 18 

of property in a residential neighborhood, we 19 

think, with adequate open space around, in the 20 

alleys and a pedestrian easement, a 26-foot 21 
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wide perpetual easement directly to the street, 1 

is what makes this unusual and what makes this 2 

an appropriate location for a development of 3 

this size.  And we respectfully request that 4 

you grant our application. 5 

CHAIRPERSON JORDAN:  Great.  6 

We've come to conclusion.  If we were going to 7 

deliberate on this today, I would deny this, 8 

because we have no documents that I find 9 

sufficient to support that there's an economic 10 

hardship. 11 

With that, I'm going to request that 12 

the Applicant supplement this record.  I don't 13 

think this Board is even, I mean, I can see by 14 

the shaking of the Board's head, there's no 15 

financial data on what the construction cost of 16 

this project is. 17 

There's no documents supporting any 18 

alternative uses, what the economics is, to 19 

show that it's economically infeasible to do 20 

these other alternatives within the Zoning 21 
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Regulations, nor the cost.  It's just not 1 

there. 2 

And all the other cases where we've 3 

sat as a Board, where we've rendered some 4 

decisions, like, we've had the economics, we've 5 

had the data, and to sit here today without 6 

having that and then come to some conclusions, 7 

which normally would not even be accepted as 8 

conclusions without the supporting data is 9 

just, I can't understand it. 10 

So if we were going to render a 11 

decision today, I couldn't think that this 12 

Board could support that.  And I mean, if the 13 

Board wants to go further before it now and make 14 

a decision, it's on you, I'm suggesting that we 15 

need additional data.  Does anyone on the Board 16 

feel the contrary? 17 

Then I'm going to keep the record 18 

open and ask that the Applicant submit the 19 

financial data that's necessary, the empirical 20 

data that supports this application showing 21 
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there's an economic hardship.  I'm going to 1 

leave that to you. 2 

First, we've got to know the 3 

construction cost of doing this project, you 4 

know, what's the finances on the project.  5 

Second, we need to know the economics on all the 6 

alternatives, which are allowed within the 7 

Zoning Regulations. 8 

We can't just go forward, we owe a 9 

duty to the community and to the District to 10 

make sure we dot our I's and cross our T's.  So 11 

how long do you think you would need for that, 12 

Mr. Collins? 13 

MR. COLLINS:  We can get it back in 14 

a week, but you're not meeting -- 15 

CHAIRPERSON JORDAN:  No, we're not 16 

meeting.  And let me find out, is there 17 

anything else that the Board thinks they need, 18 

any alternatives, any other visions, as been 19 

raised by the opposition, anything else?  Yes, 20 

Mr. Miller, please. 21 
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MEMBER MILLER:  Well, as long as 1 

we're going to be getting a submission from the 2 

Applicant, I would like to have a response by 3 

the Applicant to the ANC's, on the third prong 4 

of the test, on the substantial detriment to the 5 

public good.  They make a number arguments and 6 

I think it would just be useful to have the 7 

Applicant's response to those arguments. 8 

CHAIRPERSON JORDAN:  Okay.  Okay.  9 

Anything else?  Okay.  Then, Mr. Moy, when can 10 

we put this on comfortably for a decision?  And 11 

let me, I guess, we have to give the -- I need 12 

some time for Ms. Hunt to be able to do response 13 

to the submission. 14 

MR. MOY:  Yes. 15 

CHAIRPERSON JORDAN:  I'll tell you 16 

what, we're going to put this over for a 17 

hearing, continue another day for a hearing 18 

with this submission, a limited hearing based  19 

upon the submissions.  But we need a date for 20 

Ms. Hunt to do a response to the submission 21 
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submitted documents. 1 

MR. MOY:  All right, well, let's 2 

start for academic purposes that the Board 3 

schedules a limited hearing on September 9th, 4 

then I think the Applicant said they could have 5 

materials -- 6 

CHAIRPERSON JORDAN:  In a couple of 7 

weeks. 8 

MR. MOY:  -- fairly soon, so let's 9 

see, today's the 29th, let's say the Applicant 10 

files by August 12th, then the party in 11 

opposition could file by August 26th, in 12 

response to the Applicant's filing for the 13 

limited hearing on September 9th, how's that? 14 

CHAIRPERSON JORDAN:  Okay, that's 15 

fine with me.  Okay, let's do that.  So let's 16 

let that be where we stand on this and get this 17 

information in.  Ms. Hunt, you have to turn 18 

your information in by, what was the date? 19 

MR. MOY:  A week before the 20 

hearing, it would be August 26th, actually, 21 
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that's two weeks, unless you want to give her 1 

a little bit more time? 2 

CHAIRPERSON JORDAN:  No that's 3 

fine, so that she can extend that, be sure that 4 

Mr. Collins gets a copy of her filing. 5 

MR. MOY:  Yes, she'll have two 6 

weeks, which will be -- 7 

CHAIRPERSON JORDAN:  Okay and get 8 

these in on time.  And understand, with our new 9 

IZIS system, and just for whoever's listening, 10 

the reason why you couldn't get your filing in, 11 

the system shuts you down, our system shuts down 12 

for new filings, is my understanding, right, 13 

Mr. Moy, 14 days in advance -- 14 

MR. MOY:  Yes, sir. 15 

CHAIRPERSON JORDAN:  -- so that the 16 

Board doesn't get up against the wall.  So the 17 

system will shut you down from being able to 18 

file anything on IZIS late.  So just so you know 19 

it, for future reference. 20 

So with that, that would be the 21 
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order in this case and we appreciate you all 1 

coming. 2 

MS. HUNT:  Could I just say, real 3 

fast?  I know you have your dates and that's 4 

fine, I'll do my best to submit.  I am actually 5 

pregnant.  My due date is September 9th, so it 6 

is unlikely I will be at the next hearing. 7 

CHAIRPERSON JORDAN:  Well you can 8 

come and -- 9 

MS. HUNT:  I didn't want you to 10 

think that I lost interest in this topic and, 11 

you know, that's just not the case. 12 

CHAIRPERSON JORDAN:  Yes. 13 

MS. HUNT:  But we'll do our best to 14 

submit by writing. 15 

CHAIRPERSON JORDAN:  Okay.  Or if 16 

you want to stay, no, don't answer that.  Have 17 

medical personnel on standby.  Okay, thank 18 

you.  Thank you, all. 19 

MS. HUNT:  Thank you. 20 

MR. MOY:  Good, good, good. 21 
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CHAIRPERSON JORDAN:  Board, we 1 

have another item of business that we need to 2 

deal with, but not with you guys, thank you. 3 

MR. MILLER:  Thank you. 4 

CHAIRPERSON JORDAN:  We need to 5 

deal with our next meeting for legal advice and 6 

deliberation, our closed meeting for legal 7 

advice and deliberation. 8 

So in accordance with Section 9 

405(c) the Open Meetings Act of the D.C. 10 

Official Code 257(c), I move that the Board of 11 

Zoning Adjustment hold closed meeting on the 12 

Mondays of September 8th, 15th, 22nd and 29th. 13 

These meetings shall start at 4:00 14 

p.m., are being held for the purposes of 15 

obtaining legal advice from our counsel and 16 

deliberate upon without deciding cases 17 

scheduled to be heard the following Tuesday. 18 

Those cases are identified on the 19 

Board's public hearing agenda for September 20 

9th, September 16th, September 23rd, September 21 
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30th. 1 

A closed meeting for these purposes 2 

are permitted under the Administrative 3 

Procedural Act of the District of Columbia.  Is 4 

there a second? 5 

MEMBER MILLER:  Second. 6 

CHAIRPERSON JORDAN:  Motion made 7 

and seconded.  Mr. Moy, would you roll call the 8 

vote? 9 

MR. MOY:  Yes, sir.  If the Board 10 

Members would respond with a yes or a no.  Mr. 11 

Miller? 12 

MEMBER MILLER:  Yes. 13 

MR. MOY:  Ms. Heath? 14 

MEMBER HEATH:  Yes. 15 

MR. MOY:  Chairman Jordan? 16 

CHAIRPERSON JORDAN:  Yes. 17 

MR. MOY:  Mr. Hinkle? 18 

MEMBER HINKLE:  Yes. 19 

MR. MOY:  And we have a Board Member 20 

absent today.  The motion carries, Mr. 21 
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Chairman. 1 

CHAIRPERSON JORDAN:  Then in 2 

accordance with the motion just passed, I 3 

request that the Office of Zoning provide 4 

notice of the closed meeting in accordance with 5 

the Act.  Any other business coming before us 6 

today? 7 

MR. MOY:  Not today, sir.  And on 8 

behalf of the staff, enjoy your August recess. 9 

CHAIRPERSON JORDAN:  Oh, thank you 10 

for the August recess, appreciate it.  Wait a 11 

minute, don't we have an announcement about 12 

Steve Fargus has -- 13 

MR. MOY:  Yes, well, I think he'd be 14 

surprised to hear that we're publically going 15 

to announce that he's a proud father of a baby 16 

girl. 17 

CHAIRPERSON JORDAN:  Very good.  18 

And we appreciate all the work and hard work 19 

that Steve does and congratulations to him and 20 

his wife. 21 
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MR. MOY:  Thank you, sir. 1 

CHAIRPERSON JORDAN:  Then we're 2 

adjourned. 3 

(Whereupon, the Public Hearing in 4 

the above-entitled matter was concluded at 1:05 5 

p.m.) 6 
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